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THE EVOLVING LEGAL LANDSCAPE: WHISTLEBLOWER RETALIATION CLAIMS
I. SPECIFIC CONSIDERATIONS FOR WHISTLEBLOWERS WHO PERFORM WORK FOR PUBLICLY TRADED COMPANIES:  THE ANTI-RETALIATION PROVISIONS OF SOX AND DODD-FRANK
A. The Statutes

1. Sarbanes-Oxley Act of 2002

In 2002, Congress enacted the Sarbanes-Oxley Act (“SOX” or the “Act”), imposing sweeping reforms on both private and public companies.  See, e.g., Dustin D. Stohler, Enron’s Gift to HR Managers, Ind. Emp. L. Let., (Jan. 2004) TA \l "Dustin D. Stohler, Enron's Gift to HR Managers, Ind. Emp. L. Let., (Jan. 2004)" \s "Dustin D. Stohler, Enron's Gift to HR Managers, Ind. Emp. L. Let., (Jan. 2004)" \c 3 ; Shailagh Murray & Michael Schroeder, Overhaul of Corporate Oversight Has Far-Reaching Consequences, Wall St. J. Online, July 26, 2002, available at http://online.wsj.com/public/us TA \l "Shailagh Murray & Michael Schroeder, Overhaul of Corporate Oversight Has Far-Reaching Consequences, Wall St. J. Online, July 26, 2002, available at http://online.wsj.com/public/us" \s "Shailagh Murray & Michael Schroeder, Overhaul of Corporate Oversight Has Far-Reaching Consequences, Wall St. J. Online, July 26, 2002, available at http://online.wsj.com/public/us" \c 3 ; Tom Hamburger, Greg Hitt & Michael Schroeder, WorldCom Propels Congress to Focus on Business Reform, Wall St. J. Online, June 27, 2002, available at http://online.wsj.com/public/us TA \l "Tom Hamburger, Greg Hitt & Michael Schroeder, WorldCom Propels Congress to Focus on Business Reform, Wall St. J. Online, June 27, 2002, available at http://online.wsj.com/public/us" \s "Tom Hamburger, Greg Hitt & Michael Schroeder, WorldCom Propels Congress to Focus on Business Reform, Wall St. J. Online, June 27, 2002, available at http://online.wsj.com/public/us" \c 3 .

The Act contains civil and criminal anti-retaliation provisions to protect whistleblowers:  employees who provide information and/or assist investigation into an employer’s violation of the Act, Securities and Exchange Commission (“SEC”) regulations, and securities fraud.  See 18 U.S.C. § 1513(e) TA \l "18 U.S.C. § 1513(e)" \s "18 U.S.C. § 1513(e)" \c 2 , 18 U.S.C. § 1514A(a) TA \l "18 U.S.C. § 1514A(a)" \s "18 U.S.C. § 1514A(a)" \c 2 .  Section 1513(e), part of the obstruction of justice chapter of the federal criminal code, provides that it is unlawful for any company or individual to take any action with intent to retaliate against any person, for providing truthful information to law enforcement relating to the commission of a federal offense.  See 18 U.S.C. § 1513(e) TA \s "18 U.S.C. § 1513(e)"  (emphasis added).  The Act is worded more inclusively than the anti-discrimination retaliation provisions discussed supra, and significantly, the Act contains criminal penalties.  See id.  Violators are subject to fines, imprisonment for up to ten years, or both.  See id.
Section 806 of SOX, entitled “Protection for Employees of Publicly Traded Companies Who Provide Evidence of Fraud,” creates a civil cause of action for employees who claim they suffered retaliation or discrimination because they engaged in conduct protected by the Act.  This section states:

(a) Whistleblower protection for employees of publicly traded companies.

No company with a class of securities registered under section 12 of the Securities Exchange Act of 1934 or that is required to file reports under section 15(d) of the Securities Exchange Act of 1934
  including any subsidiary or affiliate whose financial information is included in the consolidated financial statements of such company, or nationally recognized statistical rating organization (as defined in section 3(a) of the Securities Exchange Act of 1934)
, or any officer, employee, contractor, subcontractor, or agent of such company or nationally recognized statistical rating organization, may discharge, demote, suspend, threaten, harass, or in any other manner discriminate against an employee in the terms and conditions of employment because of any lawful act done by the employee:

(1)
to provide information, cause information to be provided, or otherwise assist in an investigation regarding any conduct that the employee reasonably believes constitutes a violation of section 1341 [mail fraud], 1343 [wire fraud], 1344 [bank fraud], or 1348 [securities fraud], any rule or regulation of the Securities and Exchange Commission, or any provision of federal law relating to fraud against shareholders, when the information or assistance is provided to or the investigation is conducted by: 

(A)
a Federal regulatory or law enforcement agency; 

(B)
any Member of Congress or any committee of Congress; or

(C)
a person with supervisory authority over the employee (or other such person working for the employer who has the authority to investigate, discover, or terminate misconduct); or

(2)
to file, cause to be filed, testify, participate in, or otherwise assist in a proceeding filed or about to be filed (with any knowledge of the employer) relating to an alleged violation of section 1341, 1343, 1344, or 1348, any rule or regulation of the Securities and Exchange Commission, or any provision of Federal law relating to fraud against shareholders.

Any employee who believes that he has been discriminated against by his employer in violation of SOX must first file a complaint with OSHA.
  The complaint need not follow a certain format, but should include a full statement of the relevant acts and omissions, along with pertinent dates.

2. The Dodd-Frank Wall Street Reform and Consumer Protection Act
of 2010

The Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd Frank” or “DFA”) (H.R. 4173), signed into law by President Barack Obama on July 21, 2010, not only created sweeping new whistleblower protections for employees in the financial services industry, but also significantly broadened existing whistleblower protections far beyond the financial services industry.  Viewed in isolation, these expansive whistleblower protections represent a dramatic expansion of rights and remedies.  Bathed in the light of the last ten years, it is clear that whistleblower protection has become ubiquitous.  Only a decade ago, federal whistleblower protection existed mostly for companies involved in highly regulated industries.  By contrast, now almost any company—large or small, publicly traded or privately held—faces the distinct possibility of being subject to one or more federal or state whistleblower statutes.  Accordingly, to the extent they have not yet done so, all employers should take action to establish compliance programs and train their workforce.

Section 922 of Dodd Frank TA \l "Section 922 of Dodd Frank" \s "Section 922 of Dodd Frank" \c 2  amended The Security and Exchange Act of 1934 TA \l "The Security and Exchange Act of 1934" \s "The Security and Exchange Act of 1934" \c 3  to provide a significant new monetary incentive for individuals to make whistleblower reports to the SEC and sets forth robust retaliation protection.  To motivate those with knowledge of violations of securities laws to blow the whistle, Section 922 provides monetary awards to those who contribute original information that leads to recoveries of monetary sanctions of $1,000,000 or more in criminal and civil proceedings.  These so-called “bounty awards” range from 10 to 30 percent of any monetary sanctions actually collected based on the original information provided by the whistleblower.  17 C.F.R. § 240.21F-5 TA \l "17 C.F.R. § 240.21F-5" \s "17 C.F.R. § 240.21F-5" \c 2 .  In a 2015 survey of 925 Americans, 90% polled said they would blow the whistle given these financial incentives, while 37% said that they did not know that the SEC even offered such awards.
  An earlier 2012 survey of 1,000 Americans suggested that those most willing to blow the whistle were women between the ages of 18 and 34. 
 

In addition to sweetening the remedies available to whistleblowers, Section 922 also enhances protections for whistleblowers.  The statute prohibits retaliation due to lawful whistleblower acts, including providing information to the SEC, initiating or otherwise participating in investigations or judicial or administrative actions of the SEC, or making disclosures required or protected under SOX, The Security and Exchange Act of 1934 TA \s "The Security and Exchange Act of 1934"  or any other law, rule or regulation in the SEC’s jurisdiction.  The protection extends to discharging, demoting, suspending, threatening, harassing (directly or indirectly) or otherwise discriminating against the whistleblower. 

Section 922 TA \s "Section 922 of DFA Title IX"  also allows one who has been retaliated against to bring a private action in federal court against his or her employer for reinstatement, double back pay plus interest, and attorneys’ fees and litigation costs.  7 U.S.C. § 23(h)(1)(B)-(C) TA \l "7 U.S.C. § 23(h)(1)(B)-(C)" \s "7 U.S.C. § 23(h)(1)(B)-(C)" \c 2 .  The private right of action is not limited to employees, but instead extends to claims by any individual claiming to have been threatened, harassed or subjected to discrimination because of protected activity.  The statute of limitations for such actions is extremely long—six years after the date on which the retaliation occurred or three years after the date on which the facts material to the right of action are known or reasonably should be known to the employee.
  There is no administrative exhaustion requirement to bringing such an action in federal court.
B. Who is covered?
1. Definition of a whistleblower

a. Employees covered by SOX’s whistleblower protections
SOX states that a “whistleblower” is a person who “provides information relating to a violation of the securities laws to the Commission, in a manner established, by rule or regulation, by the Commission.”
 15 U.S.C. § 78(a) TA \l "15 U.S.C. § 78(a)" \s "15 U.S.C. § 78(a)" \c 2 .  SOX’s civil whistleblower protections apply to employees of publicly traded companies who engage in protected conduct.
  SOX’s protections have also been extended to employees of private subsidiaries of a publicly traded company where the officers of the parent company have the authority to affect their employment.
  For example, in Morefield v. Exelon Services, Inc., 2004‑SOX‑2 (Dep’t of Labor Jan. 28, 2004) TA \l "Morefield v. Exelon Services, Inc., 2004‑SOX‑2 (Dep't of Labor Jan. 28, 2004)" \s "Morefield v. Exelon Services, Inc." \c 1  the vice president of finance for a subsidiary of the defendant alleged that he received threats and was ultimately terminated in retaliation for reporting internal accounting control deficiencies and intentional efforts by management to manipulate financial results.  The ALJ found the employee’s conduct to be covered by the whistleblowing protections of SOX, reasoning that the provisions of SOX are intended “to ensure that the integrity of the organization’s accounting practices pay no heed to the technicalities of internal corporate veils.”  Thus, the ALJ denied the employer’s request that it dismiss the complaint.
 As a general rule, an employee must specifically name the parent company as a defendant in his or her complaint to assert a valid SOX claim against the parent company.
  However, in Andrews v. ING North American Insurance Corp., ARB Case No. 06-071 (Aug. 29, 2008) TA \l "Andrews v. ING North American Insurance Corp., ARB Case No. 06-071 (Aug. 29, 2008)" \s "Andrews v. ING North American Insurance Corp." \c 1 , the ARB carved out a narrow exception, concluding that the failure to name the parent company as a respondent may not be fatal if it can be established that the non-publicly traded subsidiary named as a defendant acted as an agent of the publicly traded parent.
In 2010, SOX was amended to expressly provide that employees of “any subsidiary or affiliate whose financial information is included in the consolidated financial statements of a [covered] company” are also protected.

b. Employees covered by the DFA’s whistleblower protections
Dodd-Frank contains two conflicting whistleblower provisions.  The Act defines “whistleblower” as “any individual who provides . . . information relating to a violation of the securities laws to the Commission in a manner established, by rule or regulation, by the Commission.”
  In contrast, Dodd-Frank’s anti-retaliation provision more broadly provides that a whistleblower is anyone who:  (1) provides information to the SEC; (2) initiates, testifies in, or assists in an investigation or judicial or administrative action; or (3) makes disclosures that are required or protected under SOX, or any other SEC law, rule, or regulation. 
  Thus, under a strict reading of the language of Dodd-Frank, a whistleblower need not make a complaint directly to the SEC in order to qualify for protection.
Courts are split on whether an individual making a complaint under Dodd-Frank has engaged in protected activity if he or she raises an internal complaint but does not bring that complaint to the SEC.  The SEC regulations state that individuals do not need to submit information to the agency; rather, any employee who makes an internal complaint can bring a claim in federal court under Dodd-Frank.  Several district court decisions have followed this position, including Bussing v. Cor Clearing LLC, No. 8:12-CV-238 (D. Neb. May 1, 2014) TA \l "Bussing v. Cor Clearing LLC, No. 8:12-CV-238 (D. Neb. May 1, 2014)" \s "Bussing v. Cor Clearing LLC" \c 1 , Yang v. Navigators Group, Inc., No. 13-CV-2014, 2014 U.S. Dist. LEXIS 63876 (S.D.N.Y. May 8, 2014) TA \l "Yang v. Navigators Group, Inc., No. 13-CV-2014, 2014 U.S. Dist. LEXIS 63876 (S.D.N.Y. May 8, 2014)" \s "Yang v. Navigators Group, Inc." \c 1 , Khazin v. TD Ameritrade Holding Corp. et al., No. 2:13-cv-04149, 2014 U.S. Dist. LEXIS 31142 (D. N.J. Mar. 11, 2014) TA \l "Khazin v. TD Ameritrade Holding Corp. et al., No. 2:13-cv-04149, 2014 U.S. Dist. LEXIS 31142 (D. N.J. Mar. 11, 2014)" \s "Khazin v. TD Ameritrade Holding Corp. et al." \c 1 , Azim v. Tortoise Capital Advisors, LLC, No. 1302267, 2014 U.S. Dist. LEXIS 22974 (D. Kan. Feb. 24, 2014) TA \l "Azim v. Tortoise Capital Advisors, LLC, No. 1302267, 2014 U.S. Dist. LEXIS 22974 (D. Kan. Feb. 24, 2014)" \s "Azim v. Tortoise Capital Advisors, LLC" \c 1  and Ellington v. Giacoumakis, No. 13-11791, 2013 U.S. Dist. LEXIS 148939 (D. Mass. Oct. 6, 2013) TA \l "Ellington v. Giacoumakis, No. 13-11791, 2013 U.S. Dist. LEXIS 148939 (D. Mass. Oct. 6, 2013)" \s "Ellington v. Giacoumakis" \c 1 .

In 2012, two courts determined that an individual could be a whistleblower under the broader construction, and consequently, survive motions to dismiss.
 In Kramer v. Trans-Lux Corp., 2012 U.S. Dist. LEXIS 136939, at *3 TA \l "Kramer v. Trans-Lux Corp., 2012 U.S. Dist. LEXIS 136939, at *3" \s "Kramer v. Trans-Lux Corp." \c 1 , for example, the court held a narrow definition of a whistleblower would “dramatically narrow the available protections available to potential whistleblowers” and thus would be “inconsistent with the goal of the Dodd-Frank Act, which was to improve the accountability and transparency of the financial system and create new incentives and protections for whistleblowers.”

In 2013, the U.S. Court of Appeals for the Fifth Circuit applied the narrower definition of whistleblower in holding that an individual must file a report with the SEC to qualify as a whistleblower under Dodd-Frank.
  The court’s decision, in Asadi v. G.E. Energy USA L.L.C., 720 F.3d 620 (5th Cir. 2013) TA \l "Asadi v. G.E. Energy USA L.L.C., 720 F.3d 620 (5th Cir. 2013)" \s "Asadi v. G.E. Energy USA L.L.C." \c 1 , is also significant because it held that Dodd-Frank is not a mechanism by which a plaintiff can bypass the requirements under SOX.  Because Dodd-Frank carries a longer statute of limitations than SOX, does not require administrative exhaustion and generally provides for higher back-pay awards, employees and plaintiffs’ attorneys have had greater incentive to pursue claims under Dodd-Frank.  The Asadi court cautioned that the narrower definition of a whistleblower as one who reports to the SEC is necessary because to hold otherwise would cause the SOX anti-retaliation provision, and most importantly, its administrative scheme, to be rendered moot because an “an individual who makes a disclosure that is protected by the SOX anti-retaliation provision could also bring a Dodd-Frank whistleblower-protection claim on the basis that the disclosure was protected by SOX.”
  The court held that SOX and Dodd-Frank must be treated as two separate statutory scheme and a violation of SOX does not provide the predicate basis for a Dodd-Frank claim.
  At least three federal district courts have followed Asadi, adopting the narrower definition of a whistleblower under Dodd-Frank.
 
In September 2015, the U.S. Court of Appeals for the Second Circuit rejected Asadi’s narrower definition of whistleblower in Berman v. Neo@Ogilvy LLC, No. 14-cv-4626, 801 F.3d 145 (2d Cir. Sep. 10, 2015) TA \l "Berman v. Neo@Ogilvy LLC, No. 14-cv-4626, 801 F.3d 145 (2d Cir. Sep. 10, 2015)" \s "Berman v. Neo@Ogilvy LLC" \c 1 .  In a 2-1 decision, the reversed the lower court’s dismissal of Berman’s claims and held that employees who complain only internally, rather than complaining to the SEC, are “whistleblowers” for the purposes of Dodd-Frank based on the SEC’s interpretation of the statute.  The SEC filed an amicus brief in the case and took a strong interest in Berman, demonstrating its heightened focus on whistleblower cases in general.  In its brief, the SEC asserted that in its final rules implementing the anti-retaliation provision of Dodd-Frank, it sought to ensure that individuals who reported violations internally before contacting the SEC were protected.  It stated that Rule 21F-2(b)(1), which designates which individuals are considered “whistleblowers” under the statute, include those reporting violations to individuals and entities other than the SEC.  Both the SEC and Berman emphasized the remedial nature of Dodd-Frank and argued that adopting Asadi would effectively eviscerate the congressional purpose behind the statute, and ultimately, the Second Circuit agreed.

The Second Circuit’s decision in Berman is far from the last word on this matter.  A California federal case decided two days before Berman—Davies v. Broadcom, 2015 U.S. Dist. LEXIS 122812 (C.D. Cal. Sep. 8, 2015) TA \l "Davies v. Broadcom, 2015 U.S. Dist. LEXIS 122812 (C.D. Cal. Sep. 8, 2015)" \s "Davies v. Broadcom" \c 1 —dismissed the plaintiff’s Dodd-Frank claim because she had not reported the allegation to the SEC, thus underscoring the increasing divide among the federal courts.  In recently filed pleadings, Neo@Ogilvy stated that it would appeal Berman, on the grounds that the circuit split created by the decision presents a substantial question warranting U.S. Supreme Court review. Although it informed the Second Circuit a month later that it would not seek Supreme Court review, a Supreme Court decision on this issue still seems likely given the circuit split. 
In the meantime, the divide continues.  In October 2015, a district court in the Ninth Circuit held that internal whistleblowers are protected from retaliation under Dodd-Frank, even when the plaintiff failed to provide any information to the SEC.  Wadler v. Bio-Rad Labs., Inc., No. 15-cv-02356-JCS, 2015 U.S. Dist. LEXIS 144468 (N.D. Cal. Oct. 23, 2015) TA \l "Wadler v. Bio-Rad Labs., Inc., No. 15-cv-02356-JCS, 2015 U.S. Dist. LEXIS 144468 (N.D. Cal. Oct. 23, 2015)" \s "Wadler v. Bio-Rad Labs., Inc." \c 1 .  In December, a district court in the Sixth Circuit declined to follow Berman.  Verble v. Morgan Stanley Smith Barney, LLC, No. 3:15-cv-74-TAV-CCS, 2015 U.S. Dist. LEXIS 164495 (E.D. Tenn. Dec. 8, 2015) TA \l "Verble v. Morgan Stanley Smith Barney, LLC, No. 3:15-cv-74-TAV-CCS, 2015 U.S. Dist. LEXIS 164495 (E.D. Tenn. Dec. 8, 2015)" \s "Verble v. Morgan Stanley Smith Barney, LLC" \c 1 .  In Verble, the plaintiff claimed he was terminated in retaliation for providing information about alleged wrongful activities to the FBI prior to his termination and to the SEC after his termination.  The court dismissed the action, finding that an employee cannot receive whistleblower protection under Dodd-Frank by reporting conduct to agencies other than the SEC.  Most recently, in March 2016, a district court in Kentucky declined to weigh in on the issue of whether lodging a report with the SEC is necessary, noting that the issue remains open in the Sixth Circuit.  See Allstate Ins. Co. v. Zeefe, 2016 U.S. Dist. LEXIS 35381, *10-11 (E.D. Ky. Mar. 17, 2016) TA \l "Allstate Ins. Co. v. Zeefe, 2016 U.S. Dist. LEXIS 35381, *10-11 (E.D. Ky. Mar. 17, 2016)" \s "Allstate Ins. Co. v. Zeefe" \c 1  (noting that the Sixth Circuit had not decided the issue and dismissing both the Dodd-Frank and SOX retaliation counterclaims on other grounds).
2. Application of SOX and Dodd Frank To Employees Living Outside the United States

Courts have disagreed about the applicability of SOX to employees living outside the borders of the United States.  In Carnero v. Boston Scientific Corp., 433 F.3d 1 (1st Cir. 2006) TA \l "Carnero v. Boston Scientific Corp., 433 F.3d 1 (1st Cir. 2006)" \s "Carnero v. Boston Scientific Corp." \c 1   the U.S. Court of Appeals for the First Circuit ruled that SOX does not apply to a foreign employee working abroad for the foreign subsidiary of a publicly traded U.S. company.
  However, in O’Mahony v. Accenture Ltd., 537 F. Supp. 2d 506 (S.D.N.Y. 2008) TA \l "O'Mahony v. Accenture Ltd., 537 F. Supp. 2d 506 (S.D.N.Y. 2008)" \s "O'Mahony v. Accenture Ltd." \c 1 , a district court in New York ruled that a U.S. citizen working in France for a French subsidiary of a Bermuda corporation, who had previously worked in the United States for its U.S. subsidiary, had a cause of action under SOX because the decision to demote her was made in the United States. 

In December 2011, employers breathed a sigh of relief when the U.S. Department of Labor’s Administrative Review Board (ARB) confirmed by a 3-2 vote that the whistleblower provision of SOX has no extraterritorial application.  In Villanueva v. Core Labs. NV, Saybolt de Colombia Limitada, ARB Case No. 09-108 (ARB Dec. 22, 2011) TA \l "Villanueva v. Core Labs. NV, Saybolt de Colombia Limitada, ARB Case No. 09-108 (ARB Dec. 22, 2011)" \s "Villanueva v. Core Labs. NV, Saybolt de Colombia Limitada" \c 1 , the ARB affirmed a decision dismissing a whistleblower complaint, despite the fact that the alleged retaliatory decision occurred in the U.S., because the complaint involved a foreign citizen who alleged violations of foreign law by his foreign employer.  The complainant lived and worked in Colombia for over 20 years as the CEO for a Colombian company.  He was not a U.S. citizen and never worked in the U.S. during his employment.  Importantly, the company did not list securities in the U.S. under Section 12 or file reports under Section 15(d) of the Securities and Exchange Act of 1934.

The complainant filed a whistleblower complaint under SOX, which was heard by an Administrative Law Judge (ALJ) at the Department of Labor.  The ALJ relied on Carnero in dismissing the complaint.  While rejecting the reasoning of the ALJ, the ARB affirmed the ALJ’s ruling, based on the Supreme Court’s decision in Morrison v. National Australian Bank, Ltd., 130 S. Ct. 2869 (2010) TA \l "Morrison v. National Australian Bank, Ltd., 130 S. Ct. 2869 (2010)" \s "Morrison v. National Australian Bank, Ltd." \c 1 .  In Morrison, the U.S. Supreme Court engaged in a two-step process to


resolve any extraterritoriality issue.  In step one, the adjudicative body determines the extraterritorial reach of the relevant statute.  In step two, the adjudicative body decides whether the essential events occurred extraterritorially and, thus, outside of the statute’s domestic reach.

Applying Morrison’s first step, the ARB confirmed that SOX’s whistleblower provision, Section 806(a)(1), has no extraterritorial application.  Indeed, that provision is silent as to any extraterritorial application and further analysis, including SOX’s legislative history, failed to overcome that presumption.
  The ARB reasoned that Congress’s silence as to Section 806’s extraterritorial application conclusively establishes Congress’s intent to withhold its application outside the borders of the U.S.  As for Morrison’s second step, the ARB considered whether the essential parts of the alleged fraud occurred domestically or whether they triggered extraterritorial application.  The ARB focused on the locus of the fraudulent activity being reported and stressed that the “onus of the alleged fraud involved actions affecting foreign companies doing business in a foreign country, and a failure to comply with foreign tax law.”  Thus, despite the allegation that the retaliatory decision was made in the U.S., the ARB held that, pursuant to Morrison, “some domestic contact will not convert an extraterritorial application to a domestic one.”
Although this decision may grant some limited relief to multinational employers, the question of whether the alleged fraudulent activity is “solely extraterritorial” is an analysis that remains in an immense ocean of gray.  Such an evaluation will, of necessity, require a case-by-case analysis, resulting in continued confusion about the exact scope of the whistleblower protections under SOX.  Indeed, the dissent in Villanueva strenuously argued that there was no issue of extraterritoriality in this case because the complainant took his complaint to the chief accountant in Texas and the foreign subsidiaries’ conduct was directed from Houston.  While the ARB rejected the dissent’s argument and found that the “driving force” of the case—the fraudulent activity—was an extraterritorial one, it conceded that courts should consider the “location of the protected activity, the location of the job and the company the complainant is fired from, the location of the retaliatory act, and the nationality of the laws allegedly violated that the complainant has been fired for reporting . . . .”  The ARB further noted that, “where the complainant, for example, is working for a covered company in the United States, but may have worked in a foreign office of the company for part of the time, [these facts] may require a different outcome.”  In other words, to the extent a complainant can show that the alleged fraud affects a U.S. security or a financial disclosure law, the complainant may have a claim.

Following the ARB’s landmark decision in Villanueva, a federal district court in Texas addressed the issue of whether Dodd-Frank and SOX can be applied extraterritorially in Asadi v. G.E. Energy (U.S.A.), LLC., No. 4:12-345, 2012 U.S. Dist. LEXIS 89746 (S.D. Tex. June 28, 2012) aff’d 2013 720 F.3d 620 (5th Cir. 2013) TA \l "Asadi v. G.E. Energy (U.S.A.), LLC., No. 4:12-345, 2012 U.S. Dist. LEXIS 89746 (S.D. Tex. June 28, 2012)" \s "Asadi v. G.E. Energy (U.S.A.), LLC." \c 1 .  Plaintiff Asadi was a U.S. citizen temporarily working in Jordan to assist G.E. with Iraqi government contracts.  Asadi alleged that at some point during his tenure he learned that G.E. allegedly engaged in corruption with Iraqi officials in procuring government contracts.  Asadi also claimed that G.E. terminated him shortly after he reported this corruption to his superiors.

The federal court assessed whether both the anti-retaliation provisions of SOX and Dodd-Frank applied extraterritorially.  With respect to Dodd-Frank the court, the court relied on the Supreme Court’s precedence in Morrison, holding that “unless there is the affirmative intention of the Congress clearly expressed to give a statute extraterritorial effect, we must presume it is primarily concerned with domestic conditions.”  Asadi v. G.E. Energy (USA), LLC, No. 4:12-cv-345, 2012 U.S. Dist. LEXIS 89746, *14-*15 (S.D. Tex. June 28, 2012) TA \s "Asadi v. G.E. Energy (U.S.A.), LLC."  (quoting Morrison, 130 S. Ct. at 2877 TA \s "Morrison v. National Australian Bank, Ltd." ).  As a result, the District Court dismissed Asadi’s claim under Dodd-Frank, because “the language of the Dodd-Frank Anti-Retaliation Provision is silent regarding whether it applies extraterritorially.” Id. at *16.  The court also noted that the fact Congress afforded district courts extraterritorial jurisdiction with respect to actions on behalf of the SEC or United States demonstrates Congress did not likewise intend extraterritorial enforcement for private actions.  Id. at *17.  Next, the court considered whether Asadi’s claims under SOX could still be applied extraterritorially.  Relying on the ARB’s recent decision in Villanueva, the court rejected Asadi’s SOX claim, holding that because the Dodd-Frank amendments to SOX were also silent as to extraterritoriality, “it did not extend the territorial reach of the SOX whistleblower protection.”  Id. at *28.

Lastly, the court considered whether Asadi’s claims actually required an extraterritorial application of Dodd-Frank and SOX.  Specifically, Asadi claimed that no extraterritorial analysis was necessary since he was a dual U.S. and Iraqi citizen and G.E.’s termination notification stated he was being terminated “as an at-will employee, as allowed under U.S. law.” Id. at *22.  The court, however, rejected these arguments, instead reasoning that “reference to U.S. employment law is insufficient to extend the territorial reach” of Dodd-Frank and SOX.   Id. at **21-22.  The court found that “a majority of events giving rise to the suit occurred in a foreign country” because the notice of termination was sent to Asadi in Jordan, and it concerned his employment in Jordan.  Therefore, Asadi’s Dodd-Frank and SOX claims failed as a matter of law because they required an extraterritorial enforcement which is not provided in either statute.

Increasingly, courts are following the reasoning of Asadi and its progeny in refusing to apply the SOX and Dodd-Frank anti-retaliation provisions to employees living outside of the United States.  See, e.g., Liu v. Siemens, No. 13-CV-317, 2013 U.S. Dist. LEXIS 151005, *10 (S.D.N.Y. Oct. 21, 2013), aff’d 763 F.3d 175 (2d Cir. 2014) TA \l "Liu v. Siemens, No. 13-CV-317, 2013 U.S. Dist. LEXIS 151005, *10 (S.D.N.Y. Oct. 21, 2013), aff’d 763 F.3d 175 (2d Cir. 2014)" \s "Liu v. Siemens" \c 1  (granting motion to dismiss claim under DFA, finding that “[t]here is simply no indication that Congress intended the Anti-Retaliation Provision to apply extraterritorially. . . such an intrusion on the employment law of a foreign nation could disrupt international relations.”).  In affirming Liu, the Second Circuit stated:  “[W]e conclude that this provision does not apply extratorially.  We furthermore conclude that because Liu’s complaint alleges that he was a non-citizen employed abroad by a foreign company, and that all events allegedly giving rise to liability occurred outside the United States, applying the antiretaliation provision to these facts would constitute an extraterritorial application of the statute.”  763 F.3d 175.  However, this does not mean that employers operating globally are able to ignore compliance mandates.  This is particularly true in light of the SEC’s recent bounty award of more than $30 million to a “whistleblower living in a foreign country.”  See SEC Press Release, dated Sept. 22, 2014, available at http://www.sec.gov. TA \l "SEC Press Release, dated Sept. 22, 2014, available at http://www.sec.gov." \s "SEC Press Release, dated Sept. 22, 2014, available at http://www.sec.gov." \c 3   According to Sean McKessy, Chief of the SEC’s Office of the Whistleblower, “This award of more than $30 million shows the international breadth of our whistleblower program as we effectively utilize


valuable tips from anyone, anywhere to bring wrongdoers to justice.  Whistleblowers from all over the world should feel similarly incentivized to come forward with credible information about potential violations of the U.S. securities laws.”  Id.  
3. Application of SOX and Dodd-Frank to In-House Counsel
Both the DOL’s Administrative Review Board (ARB) and the U.S. Court of Appeals for the Ninth Circuit have allowed in-house counsel to pursue SOX retaliation claims.  In  TA \l "Van Asdale v. International Game Tech., 577 F.3d 989 (9th Cir. 2009)" \s "Van Asdale v. International Game Tech." \c 1 Van Asdale v. International Game Technology, the Ninth Circuit held that two in-house attorneys could state a claim of retaliatory discharge under SOX.
  The court rejected the defendant company’s argument that the state’s rules of professional conduct created a per se bar against such suits.
  The Ninth Circuit also rejected the idea that the claim should not go forward because it could not be litigated without disclosure of attorney-client privileged information. To address the issue of attorney-client privileged information, the court recommended equitable measures “to minimize the possibility of harmful disclosure.”
  By way of example, the court indicated that testimony could be limited to the alleged disclosures of shareholder fraud (i.e., the protected activity), without referencing litigation-related discussions that also took place in the same meeting.

In  TA \l "Jordan v. Sprint Nextel Corp., ARB Case No. 06-105 (June 19, 2008)" \s "Jordan v. Sprint Nextel Corp." \c 1 Jordan v. Sprint Nextel Corp., the ARB similarly allowed an in-house attorney to assert claims of retaliation under SOX, despite the fact that bringing the claim entailed disclosure of privileged and confidential information.
 The ARB reasoned that the mandatory disclosure requirements for counsel set forth in the Code of Federal Regulations title 17, section 205.3, which are described further below, and the whistleblower protections under SOX, should be read together to provide a remedy for attorneys alleging that they have been retaliated against for making a required disclosure.
  The ARB also noted that the SEC regulation regarding attorney disclosure of material violations was modeled on the American Bar Association’s (ABA) Model Rules of Professional Conduct, Rule 1.6, which “allows an in‑house attorney to use privileged information to establish a retaliatory discharge claim against the attorney’s employer.”
 Consequently, “if an attorney reports a ‘material violation’ in-house in accordance with SEC’s Part 205 regulations, the report, though privileged, is nevertheless admissible in a SOX section 806 proceeding as an exception to the attorney-client privilege in order for the attorney to establish whether he or she engaged in SOX-protected activity.”
  The ARB observed, however, that it remained within the ALJ’s discretion to issue a protective order to preserve the confidentiality of the privileged communications offered to support the retaliation claim.


Although Dodd-Frank places limitations on the entitlement of compliance professionals and company attorneys to collect bounty awards, it does not preclude them all together.  In August 2014, the SEC awarded a $300,000 bounty award to an employee who performed audit and compliance functions and reported wrongdoing to the SEC after the company failed to take action when the employee reported it internally.  In making that award – the first of its type to an employee performing audit or compliance functions, Sean McKessy, the Chief of the SEC’s Office of the Whistleblower, noted “Individuals who perform internal audit, compliance, and legal functions for companies are on the front lines in the battle against fraud and corruption.  They often are privy to the very kinds of specific, timely, and credible information that can prevent an imminent fraud or stop an ongoing one.  These individuals may be eligible for an SEC whistleblower award if their companies fail to take appropriate, timely action on information they first reported internally.”  SEC Press Release, dated Aug. 29, 2014, available at http://www.sec.gov. TA \l "SEC Press Release, dated Aug. 29, 2014, available at http://www.sec.gov." \s "SEC Press Release, dated Aug. 29, 2014, available at http://www.sec.gov." \c 3 
It is worth noting further that the regulations governing attorneys cited by the ARB in Jordan TA \s "Jordan v. Sprint Nextel Corp."  would also apply to in-house attorneys bringing retaliation claims under Dodd-Frank.
 These regulations, enacted under the Securities Exchange Act, impose special requirements upon attorneys who represent the issuers of securities.
 Specifically, the regulations require an attorney to follow certain internal reporting procedures before reporting possible misconduct to the SEC.
  If such an attorney reasonably believes that the required internal reporting would be futile or the company does not respond appropriately to such a report, he or she “may reveal to the [SEC], without the issuer’s consent, confidential information related to the representation to the extent the attorney reasonably believes necessary to prevent the issuer from committing a material violation that is likely to cause substantial injury to the financial interest or property of the issuer or investors;” to prevent the issuer from committing perjury in an SEC investigation or proceeding; or to rectify consequences of a material violation that “caused, or may cause, substantial injury to the financial interest or property of the issuer or investors in the furtherance of which the attorney’s services were used.”

Notably in October 2013, the New York County Lawyer’s Association Committee on Professional Ethics opined that New York attorneys “acting as attorneys on behalf of clients presumptively may not ethically collect whistleblower bounties in exchange for disclosing confidential  information about their clients under the whistleblower provisions of . . . Dodd-Frank . . . because doing so generally gives rise to a conflict between  the lawyers’ interests and those of their clients.”  Ethics Opinion 746 – Ethical Conflicts Caused by Whistleblowers under the Dodd-Frank Wall Street Reform Act of 2010, available at http://www.nycla.org. TA \l "Ethics Opinion 746 – Ethical Conflicts Caused by Whistleblowers under the Dodd-Frank Wall Street Reform Act of 2010, available at http://www.nycla.org." \s "Ethics Opinion 746 – Ethical Conflicts Caused by Whistleblowers under the Dodd-Frank Wall Street Reform Act of 2010, available at http://www.nycla.org." \c 3   The Committee concluded that “New York lawyers, in matters governed by the New York Rules of Professional Conduct, may not disclose confidential information, relating to current or past clients, under the Dodd-Frank whistleblower regulations, except to the extent  permissible under the New York Rules of Professional Conduct.”  Id.  While the opinion


on its face applies only the New York attorneys, it is instructive on the issue of whether in-house counsel may qualify for whistleblower awards based on providing information learned during privileged conversations.

4. Application of SOX and Dodd-Frank To Employees of Private Companies That Perform Work for Public Companies
On March 4, 2014, the United States Supreme Court in Lawson v. FMR LLC ruled that SOX’s anti-retaliation provisions also extends to employees of private companies that perform work for public companies.  Lawson v. FMR LLC, 134 S.Ct. 1158 (2014) TA \l "Lawson v. FMR LLC, 134 S.Ct. 1158 (2014)" \s "Lawson v. FMR LLC" \c 1 .  Lawson resolved a split between the First Circuit’s decision in Lawson v. FMR L.L.C., 670 F.3d 61, 68 (1st Cir. 2012) TA \l "Lawson v. FMR L.L.C., 670 F.3d 61 (1st Cir. 2012)" \s "Lawson v. FMR L.L.C." \c 1 , holding that “employee” as used in the statute excludes “from coverage employees of officers, employees, contractors, subcontractors, and agents of public companies . . . .” and the ARB’s rejection of this analysis in several recent decisions, where it concluded that SOX affords whistleblower protection to “employees of contractors, subcontractors, or agents of publicly traded companies, regardless of the fact that the contractor, subcontractor or agent was not itself a publicly traded company.”

In Lawson the Supreme Court held that SOX creates a cause of action for employees of non-public companies that perform work for public companies, reversing a decision by the U.S. Court of Appeals for the First Circuit to the contrary.  Plaintiffs worked for private companies that advised public mutual funds.  They claimed their private employers retaliated against them in violation of Section 806 of SOX after they reported suspected fraud at the public mutual funds.  134 S. Ct. at 1161 TA \s "Lawson v. FMR LLC" .  Defendants moved to dismiss plaintiffs’ complaints on the ground that Section 806 creates a cause of action only for employees of public companies.  The district court disagreed and found for Plaintiffs, but the First Circuit reversed its decision upon interlocutory review.  In a 2012 split decision, the First Circuit held that employees of a contractor or subcontractor to a public company are not entitled to protection under the Sarbanes-Oxley Act of 2002 (“SOX”).  670 F.3d at 68 TA \s "Lawson v. FMR L.L.C." .  The First Circuit specifically found that the “any officer, employee, contractor, subcontractor, or agent” language of § 1514A referred “to who is prohibited from retaliating or discriminating, not to who is a covered employee.”   Id. at 68.  On appeal, the Supreme Court found it significant that SOX was enacted in response to “mischief.”.  The Supreme Court also found that the legislative history and statutory construction supported protection of employees of private contractors and subcontractors.
The Lawson court noted that the same analysis applied to employees bringing claims pursuant to Dodd-Frank, recognizing that its whistleblowing program provides protection to corporate whistleblowers regardless of whether they work for a private or public company, suggesting that Congress was not concerned about expanding protections for corporate whistleblowers.  Lawson, 134 S. Ct. at 1174-75 TA \s "Lawson v. FMR LLC" .  

Accordingly, the Supreme Court summarized its holding as follows: “We hold, based on the text of §1514A, the mischief to which Congress was responding, and earlier legislation Congress drew upon, that the provision shelters employees of private contractors and subcontractors, just as it shelters employees of the public company served by the contractors and subcontractors.”  Lawson at 1161 TA \s "Lawson v. FMR LLC" .

At least one district court has addressed the possibility of extending Lawson beyond private contractors and subcontractors of public companies, but has declined to do so.  In Gibney v. Evolution Mktg. Research, LLC, 25 F. Supp. 3d 741, 748 (E.D. Pa. June 10, 2014) TA \l "Gibney v. Evolution Mktg. Research, LLC, 25 F. Supp. 3d 741 (E.D. Pa. June 10, 2014)" \s "Gibney v. Evolution Mktg. Research, LLC" \c 1 , the U.S. District Court for the Eastern District of Pennsylvania held that the protections of SOX did not reach the conduct at issue in that case, where the plaintiff made allegations of “fraudulent conduct between two companies who are party to a contract, and one of those companies just happens to be publicly-held.” 
C. Employers Covered By SOX And Dodd-Frank
SOX’s civil provisions apply to all companies with a class of securities registered under section 12 of the Securities Exchange Act of 1934 and any company required to file reports under section 15(d) of the Securities Exchange Act of 1934 (i.e., public companies).
  Before the passage of the Dodd-Frank Wall Street Reform and Consumer Protection Act (“Dodd‑Frank Act”) in 2010, SOX’s protections generally extended to employees of the subsidiary of a publicly traded company only when the officers of the parent company had the authority to affect their employment.
  To state a valid SOX claim against a parent company, the employee was required to name the parent company as a defendant in his or her complaint. 

The Dodd-Frank Act expanded these provisions to cover a public company’s subsidiaries or affiliates (regardless whether they are publicly traded) if the financial information of the subsidiary or affiliate is included in the public company’s consolidated financial statements.
 It also expanded SOX’s whistleblower protections to apply to employees of nationally recognized statistical ratings organizations, including A.M. Best Company, Inc., Moody’s Investors Service, Inc., and Standard & Poor’s Ratings Service.
 At least one court has held that Dodd-Frank’s amendment was a “clarification of Congress’s intent with respect to the Sarbanes-Oxley whistleblower provision” and thus applies retroactively.
 However, another federal district court reached the opposite conclusion and held that it does not apply retroactively.
 

SOX also applies to the actions of any officer, employee, contractor, subcontractor or agent of a public company (and, under the Dodd-Frank Act amendment, its subsidiaries and affiliates) and imposes individual liability on such persons.
 As the preamble to regulations implementing SOX provides, the regulations will “implement Sarbanes-Oxley’s unique statutory provisions that identify individuals as well as the employer as potentially liable for discriminatory action.”
  Contractors and agents of publicly traded companies, and their
subsidiaries and affiliates, may be held liable under SOX if they acted on behalf of the publicly traded corporation, its subsidiary or affiliate when discriminating against the employee.
 

A company is not covered by SOX before its initial public offering, even if it has filed an SEC registration in anticipation of the offering.
 In Roulett v. American Capital Access Serv. Corp., 2004-SOX-78 (Dep’t of Labor Dec. 22, 2004), aff’d, 2007 U.S. Dist. LEXIS 19791, at **6-7 (S.D.N.Y. Mar. 2, 2007) TA \l "Roulett v. American Capital Access Serv. Corp., 2004-SOX-78 (Dep't of Labor Dec. 22, 2004), aff'd, 2007 U.S. Dist. LEXIS 19791, at **6-7 (S.D.N.Y. Mar. 2, 2007)" \s "Roulett v. American Capital Access Serv. Corp." \c 1 , for example, the complainant filed a SOX whistleblower action against his employer, which was on the brink of an initial public offering.  The employer filed an SEC registration in anticipation of an initial public offering a month after the complainant’s termination, but subsequently withdrew the application.
 The ALJ found that the employer was not registered with the SEC and, therefore, did not fall within the scope of SOX.

D. Employee’s Burden of Proof To Establish A Claim
To establish a claim for relief under SOX’s whistleblowing protections an employee must show:  (1) the employee engaged in protected activity; (2) the employer knew of the protected activity; (3) the employee suffered an unfavorable (adverse) personnel action; and (4) circumstances exist to suggest that the protected activity was a contributing factor to the unfavorable action.

Similarly, to establish a prima facie case of retaliation pursuant to the DFA, a plaintiff must allege that “(1) he engaged in protected activity; (2) the defendants ‘knew or suspected, actually or constructively,’ that he had engaged in the protected activity; (3) he suffered an unfavorable personnel action; and (4) the protected activity was a contributing factor in the unfavorable personnel action.”  Bechtel v. Admin. Review Bd., 710 F.3d 443, 448 n. 5 (2nd Cir. 2013) TA \l "Bechtel v. Admin. Review Bd., 710 F.3d 443 n. 5 (2nd Cir. 2013)" \s "Bechtel v. Admin. Review Bd." \c 1 ; see also Gladitsch v. Neo “Ogilvy”, Ogilvy, Mather, WPP Group USA, Inc., 2012 U.S. Dist. LEXIS 41904, at *18 (S.D.N.Y. Mar. 21, 2012) TA \l "Gladitsch v. Neo \"Ogilvy\", Ogilvy, Mather, WPP Group USA, Inc., 2012 U.S. Dist. LEXIS 41904, at *18 (S.D.N.Y. Mar. 21, 2012)" \s "Gladitsch v. Neo \"Ogilvy\", Ogilvy, Mather, WPP Group USA, Inc." \c 1  (denying defendants’ motion to dismiss because plaintiff sufficiently pled a prima facie case); see also Barker v. UBS AG, 2012 U.S. Dist. LEXIS 71234 (D. Conn. May 22, 2012) TA \l "Barker v. UBS AG, 2012 U.S. Dist. LEXIS 71234 (D. Conn. May 22, 2012)" \s "Barker v. UBS AG" \c 1  (holding plaintiff set forth sufficient facts to establish prima facie case). 
1. What is protected activity?
Section 806 of SOX protects employees of publicly traded companies who provide information or otherwise assist in the investigation of any conduct that the employee reasonably believes is a violation of federal securities laws, any SEC rule or regulation, or any other provision of federal law concerning shareholder fraud.
  To be protected under SOX, such complaints must be made directly to a “person with supervisory authority over the employee (or such other person working for the employer who has the authority to investigate, discover, or terminate misconduct).”  18 U.S.C. § 1514A(1)(C) TA \l "18 U.S.C. § 1514A(1)(C)" \s "18 U.S.C. § 1514A(1)(C)" \c 2 .  

Courts have repeatedly held that satisfying the first element—engagement in protected activity—requires a showing that the employee had both a subjectively and objectively reasonable belief that the complained-of conduct constituted a violation of one of the six enumerated categories of law.
  An employee who does not actually believe that such conduct is illegal does not satisfy the subjective element of the test.
  In evaluating the objective reasonableness of a belief, the DOL and courts will consider “the knowledge available to a reasonable person in the same factual circumstances with the same training and experience as the aggrieved party.”
  It is not, however, necessary to establish that an employee’s belief is accurate.  A mistaken but reasonable belief that the complained-of conduct constituted a violation of one of the six enumerated categories of law is protected.

As noted above, courts and the ARB have issued decisions that are inconsistent as to what is properly considered to be an “objectively reasonable belief” under SOX.  In early 2009, the U.S. Court of Appeals for the First Circuit decided Day v. Staples, Inc., 555 F.3d 42 (1st Cir. 2009) TA \l "Day v. Staples, Inc., 555 F.3d 42 (1st Cir. 2009)" \s "Day v. Staples, Inc." \c 1 , in which it held that the “reasonable belief” standard has both a subjective and objective component and ultimately concluded the employee did not have an objectively reasonable belief that the company violated the law.
  According to the court, to be considered objectively reasonable, the “complaining employee’s theory of such fraud must at least approximate the basic elements of a claim of securities fraud . . . [, which] . . . typically include a material misrepresentation or omission, scienter, loss, and a causal connection between the misrepresentation or omission and the loss.”
 In Day, the court concluded the employee’s allegations did not include the important elements of securities fraud, including intentional and material misrepresentation.  Instead, the complaints amounted to allegations of failing to maximize corporate profits, corporate inefficiency, billing discrepancies, general inaccuracies and conclusory statements about not complying with generally accepted accounting principles (GAAP), none of which are afforded protection by SOX.
 As to claims of accounting irregularities and violations of GAAP, the court found that “[c]laims that there has been accounting fraud thus require evidence beyond a belief in a mere accounting irregularity, and not even an accounting irregularity can be reasonably alleged here.”
  Finally, the court found that even if plaintiff’s beliefs regarding violations had been objectively reasonable at the outset, they ceased being so once the company investigated and explained the challenged practices to the employee and assured him that no fraud was being committed.

The decision in Day differs substantially from the approach now taken by the ARB.  In Sylvester v. Parexel International, L.L.C., ARB Case No. 07-123 (May 25, 2011) TA \s "Sylvester v. Parexel International, L.L.C." , the Board dramatically expanded the scope of protected activity.  In that case, one complainant alleged she became aware and communicated to several supervisors that portions of test data for a publicly traded company that tests drugs for drug manufacturers and other clients were false.  The other complainant claimed she had witnessed the first complainant make these reports.  After making these complaints, complainants claimed they were harassed and then terminated.  They filed SOX whistleblower claims, asserting they had been discharged in retaliation for reporting conduct that they believed constituted fraud against shareholders and actual or potential mail or wire fraud.  They also maintained that the company’s alleged failure to comply with its own internal controls and its subsequent annual reports violated the Securities Exchange Act and SOX.  The employer contended that the allegations, even if true, were not specifically related to a SOX violation, did not involve shareholder fraud or conduct otherwise adverse to shareholder interests, and did not constitute reasonable concerns about SOX violations.  The company also argued that SOX did not create a generic claim for wrongful termination based on a mere possibility that a challenged practice could adversely affect the financial condition of a corporation.  The fact that such effect on the financial condition could, in turn, be intentionally withheld from investors was not enough.  The ALJ agreed and dismissed the complaints.

The ARB reversed after determining that an employee need only show that he or she “reasonably believes” that the conduct complained of violated SOX, not that a violation actually has occurred.
  The Board also held that an employee need not wait until a violation has occurred as long as he or she reasonably believes that a violation is likely to happen.
  Most important, the Board held that the whistleblower provisions of SOX did not require the complainants to complain “definitively and specifically” about fraud on a company’s shareholders or refer at all to fraud, or shareholders, securities, statements to the SEC, or SOX in their claims.  The Board stated that SOX “address[es] not only securities fraud (in the aftermath of financial scandals involving Enron, Worldcom and Arthur Anderson) but also corporate fraud generally.”

Recent case law, especially out of the Second Circuit, has agreed that the “definitively and specifically” standard is too strict for SOX actions.  See, e.g., Sharkey v. JPMorgan Chase, Civ. No. 13-4741 (2d Cir. Oct. 9, 2014) TA \l "Sharkey v. JPMorgan Chase, Civ. No. 13-4741 (2d Cir. Oct. 9, 2014)" \s "Sharkey v. JPMorgan Chase" \c 1  (reversing grant of summary judgment where lower court applied the “definitively and specifically standard,” finding that such a standard is “too strict” for use in a SOX whistleblower matter); Nielsen v. AECOM Technology Corp., 762 F.3d 214 (2d Cir. 2014) TA \l "Nielsen v. AECOM Technology Corp., 762 F.3d 214 (2d Cir. 2014)" \s "Nielsen v. AECOM Technology Corp." \c 1  (upholding dismissal of Plaintiff’s SOX claim, but rejecting the “definitively and specifically” standard on which the district court’s decision relied and finding that the ARB’s revised interpretation of § 1514A, which focuses on the “reasonable belief” of the whistleblower, more closely aligns with the text of the statute and is persuasive).  The Sixth Circuit has also rejected this standard, in Rhinehimer v. U.S. Bancorp Investments, Inc., 787 F.3d 797 (6th Cir. 2015) TA \l "Rhinehimer v. U.S. Bancorp Investments, Inc., 787 F.3d 797 (6th Cir. 2015)" \s "Rhinehimer v. U.S. Bancorp Investments, Inc." \c 1  (“We therefore . . . reject the ‘definitively and specifically standard . . .”).
The DOL continued its expansive interpretation of section 806 with Vannoy v. Celanese Corp., ARB Case No. 09-118 (Sept. 28, 2011) TA \l "Vannoy v. Celanese Corp., ARB Case No. 09-118 (Sept. 28, 2011)" \s "Vannoy v. Celanese Corp." \c 1 .  The complainant in Vannoy TA \s "Vannoy v. Celanese Corp."  was hired to reconcile problems with the company’s corporate employee expense reimbursement system.  The complainant eventually filed an internal complaint under the company’s Business Conduct Policy, alleging misuse and abuse of employee credit cards and describing concerns he had related to the reimbursement system.  The complainant also filed (through his attorney) a disclosure under the IRS Whistleblower Rewards Program that included 33 proprietary and confidential documents.  The company only became aware of the complainant’s IRS disclosure when it reviewed the complainant’s “sent e-mails” following continued complaints about the employee’s handling of expense reimbursements.  In the course of this review, the company discovered that the complainant had sent a document containing 1,600 unique Social Security numbers of current and former company employees to his personal e-mail account.  The company later learned he turned this information over to the IRS in support of his IRS disclosure. The complainant was eventually terminated for violation of the company’s confidentiality policy. 

In its decision, the ARB reiterated its holding in Sylvester that an employee need not complain about shareholder fraud or allege that the subject of his complaint was material to the company’s financial statements to state a claim under SOX.  Vannoy TA \s "Vannoy v. Celanese Corp."  was also important because the Board suggested that the theft of confidential documents in the service of law enforcement might be protected activity under SOX.  Recognizing the “clear tension between a company’s legitimate business policies protecting confidential information and the whistleblower bounty programs,” the ARB remanded the case to the ALJ for a hearing on: (1) whether the confidential information the complainant stole was the kind of “original information” that Congress intended to protect under the IRS Whistleblower Program and the Dodd-Frank Act; and (2) whether the manner of the transfer of the information was protected under SOX.  The ARB also held that the language of U.S. Code title 18, section 1514A(a)(1)(A) setting forth protections for an employee who has provided information to “a Federal regulatory or law enforcement agency” applies to employees who report tax fraud to the IRS under the IRS Whistleblower Program.
It appears that the ARB’s expansive position on what constitutes protected activity under SOX has begun to take hold in the courts.  In Wiest v. Lynch, 710 F.3d 121 (3d Cir. Mar. 19, 2013), review denied, No. 11-4257 (Apr. 23, 2013) TA \l "Wiest v. Lynch, 710 F.3d 121 (3d Cir. Mar. 19, 2013), review denied, No.11-4257 (Apr. 23, 2013)" \s "Wiest v. Lynch" \c 1 , the U.S. Court of Appeals for the Third Circuit adopted the ARB’s position that would-be whistleblowers claiming retaliation need not identify fraud with specificity but may engage in protected activity simply by making general complaints.  Wiest involved an accountant and long-term employee who brought an action under SOX alleging unsound accounting practices.  Specifically, the plaintiff raised a series of concerns regarding expense submissions and accounting issues—all of which fell within his job duties.  After the plaintiff sent an e-mail to his supervisor regarding one incident where he felt the costs of an event were inappropriately charged entirely as advertising, the company proceeded with the event but made changes to the way the expenses were treated.  When the plaintiff continued to raise similar concerns, he alleged his employer became frustrated with his persistence in following proper accounting procedures and, as a result, began to investigate him for incorrectly reporting a particular receipt, having a relationship with a coworker and making inappropriate comments to coworkers.  The plaintiff was ultimately terminated.  The district court dismissed the case finding the plaintiff did not allege in his complaint that his engagement in protected activity was “definitively and specifically” related to the protected categories of SOX.  In reversing the dismissal, the Third Circuit held that the “definitively and specifically” standard conflicts with section 806.  Moreover, the United States Court of Appeals for the Tenth Circuit also adopted an expansive view of SOX in 2013, holding that the law should be interpreted as “broad and forgiving” and causation could even be established by temporal proximity alone.

While few courts have analyzed what constitutes protected activity under Dodd-Frank, at least one court has found that allegations sufficient to support a SOX claim are not necessarily enough to support a claim under Dodd-Frank.  In Newman v. Met. Life Ins. Co., No. 12-10078-DJC, 2013 U.S. Dist. LEXIS 32286 (D. Mass. Mar. 8, 2013) TA \l "Newman v. Met. Life Ins. Co., No. 12-10078-DJC, 2013 U.S. Dist. LEXIS 32286 (D. Mass. Mar. 8, 2013)" \s "Newman v. Met. Life Ins. Co." \c 1 , plaintiff brought ERISA retaliation claims, alleging that she was retaliated against for being a whistleblower.  She subsequently sought to amend her complaint to add whistleblower claims under SOX and DFA.  The District Court allowed her to add a SOX claim because she alleged that she was terminated for filing reports of SOX violations to OSHA and the SEC.  Id. at *30.  However, the court denied Plaintiff’s request to add claims under the DFA, finding that she had not plead facts sufficient to establish a DFA claim under Section 922, presumably because her alleged reports involved only her employer’s “true financial condition” and did not specifically relate to fraud against shareholders.
Sean McKessy, Chief of the SEC’s Office of the Whistleblower, says his staff is dedicated to rooting out impediments to external reporting and finding appropriate whistleblower retaliation claims to pursue.  See Brian Mahoney, SEC Warns In-House Attys Against Whistleblower Contracts, Law360, dated Mar. 14, 2014, available at http://www.law360.com TA \l "Brian Mahoney, SEC Warns In-House Attys Against Whistleblower Contracts, Law360, dated Mar. 14, 2014, available at http://www.law360.com" \s "Brian Mahoney, SEC Warns In-House Attys Against Whistleblower Contracts, Law360, dated Mar. 14, 2014, available at http://www.law360.com" \c 3 .  He has repeatedly said the best thing companies can do to avoid his office is create a culture where employees feel comfortable reporting matters internally and where management has a process in place that results in credible, transparent investigations.  Other SEC officials have publicly stated that companies subject to investigation by the SEC would do well to showcase comprehensive, effective compliance programs and internal investigation capabilities.  This advice from the SEC is familiar, echoing the 2012 Foreign Corrupt Practices Act Resources Guide jointly released by the SEC and DOJ in which the agencies emphasized that a well-designed and fairly enforced compliance program can help prevent violations, detect those that occur, and remedy them promptly.

For companies that do not have such compliance programs, the SEC’s Office of the Whistleblower is prepared to light a fire.  At a recent nationwide compliance conference with approximately 1,500 compliance officers and professionals in attendance, McKessy told the audience he was there “trolling for tips” and that the compliance professionals were all invited to bring those tips to the SEC.

McKessy also emphasized, not for the first time, that the SEC has the independent authority to prosecute retaliation claims and is actively working to identify and penalize organizations that take action to dissuade whistleblowers from reporting to the SEC.  In addition to protecting individuals who report to the SEC, the SEC is looking for organizations that have created agreements, such as severance, confidentiality, and employment agreements, with terms intended to dissuade employees from reporting to the SEC.  McKessy has threatened that attorneys who draft such documents might have their ability to practice before the SEC revoked by the agency, stating “…if we find that kind of language, not only are we going to go to the companies, we are going to go after the lawyers who drafted it…[w]e have powers to eliminate the ability of lawyers to practice before the Commission.”  Mahoney, SEC Warns In-House Attys Against Whistleblower Contracts, Law360, dated Mar. 14, 2014, available at http://www.law360.com TA \l "Mahoney, SEC Warns In-House Attys Against Whistleblower Contracts, Law360, dated Mar. 14, 2014, available at http://www.law360.com" \s "Mahoney, SEC Warns In-House Attys Against Whistleblower Contracts, Law360, dated Mar. 14, 2014, available at http://www.law360.com" \c 3 .
On April 1, 2015, the SEC announced that it had reached a settlement in its first enforcement action relating to confidentiality agreements.  KBR, Inc. agreed to pay $130,000 for requiring employees and former employees to sign confidentiality agreements that required individuals to notify KBR before contacting the SEC, specifically warning employees who were witnesses in internal investigations that “they could face discipline and even be fired if they discussed the matters with outside parties.”  Ben Protess, S.E.C. Fires a Warning Shot About Employee Confidentiality Agreements, N.Y. Times at B5 (Apr. 2, 2015), available at http://www.nytimes.com/2015/04/02/business/dealbook/sec-fires-warning-shot-about-confidentiality-agreements.html?ref=topics. TA \l "Ben Protess, S.E.C. Fires a Warning Shot About Employee Confidentiality Agreements, N.Y. Times at B5 (Apr. 2, 2015), available at http://www.nytimes.com/2015/04/02/business/dealbook/sec-fires-warning-shot-about-confidentiality-agreements.html?ref=topics." \s "Ben Protess, S.E.C. Fires a Warning Shot About Employee Confidentiality Agreements, N.Y. Times at B5 (Apr. 2, 2015), available at http://www.nytimes.com/2015/04/02/business/dealbook/sec-fires-warning-shot-about-confidentiality-agreements.html?ref=topics." \c 3   Of note in the KBR case is that the confidentiality agreement had been in place for years before the SEC’s rules became effective.  Id.  More recently, Barnes & Noble disclosed in a public filing that the SEC was investigating its use of confidentiality agreements with employees.  Ed Beeson, Barnes & Noble Says SEC Probing Working Confidentiality Pact, Law360 (Sep. 11, 2015), available at http://www.law360.com/articles/701761/barnes-noble-says-sec-probing-worker-confidentiality-pact. TA \l "Ed Beeson, Barnes & Noble Says SEC Probing Working Confidentiality Pact, Law360 (Sep. 11, 2015), available at http://www.law360.com/articles/701761/barnes-noble-says-sec-probing-worker-confidentiality-pact." \s "Ed Beeson, Barnes & Noble Says SEC Probing Working Confidentiality Pact, Law360 (Sep. 11, 2015), available at http://www.law360.com/articles/701761/barnes-noble-says-sec-probing-worker-confidentiality-pact." \c 3   

In addition to the SEC’s enforcement actions, state statutes may provide additional protections to whistleblowers.  Recently, the Connecticut Supreme Court held that private sector employees who make whistleblower statements pursuant to their official job duties are protected from employer discipline under a Connecticut statute prohibiting retaliation as a result of employees’ exercise of free speech rights.  Trusz v. UBS Realty Investors, LLC, 319 Conn. 175 (2015) TA \l "Trusz v. UBS Realty Investors, LLC, 319 Conn. 175 (2015)" \s "Trusz v. UBS Realty Investors, LLC" \c 1 .  In Trusz, the court set out a balancing test, whereby if an employee’s job-related speech relates to a matter of public concern, that speech is protected and “trumps” the employer’s right to control employee speech by disciplining or discharging the employee.  

2. Employer Knowledge of Protected Activity

The employee must establish that the employer had knowledge of his or her protected activity.
  Stated differently, an employee cannot succeed on a SOX claim unless he or she can prove that the employer (or its relevant decision makers) knew that the employee had reported a potential violation of one of the predicate statutes externally to an appropriate government agency or internally to an individual with sufficient authority to investigate, or that the employee participated in an investigation of such misconduct.

The employee need not establish that the employer had actual knowledge of the specific protected activity.  Rather, according to OSHA’s 2011 Whistleblower Investigations Manual, the employee can satisfy the elements of a prima facie case by showing that “a person involved in the decision . . . suspected that the complainant engaged in protected activity.”
  An employee can also show that the decision maker could have reasonably deduced the employee’s involvement in the protected activity.

Employers cannot escape liability by allowing an individual without knowledge of an employee’s protected activity to make the final decision concerning that employee’s termination.  In Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1378 (N.D. Ga. 2004) TA \s "Collins v. Beazer Homes USA, Inc."  for example, the employer moved for summary judgment on the employee’s SOX whistleblowing claim, arguing that the individual who made the decision to terminate the plaintiff did not know about her recent protected activity.  The court rejected this argument, stating that “to permit an employer to simply bring in a manager to be the ‘sole decision maker’ for the purposes of terminating a complainant would eviscerate the protection afforded to employees by Sarbanes‑Oxley.”
 In its 2011 Whistleblower Investigations Manual, OSHA similarly explains that its investigation “need not show that the person who made the decision to take the adverse action had knowledge of the protected activity, only that someone who provided input that led to the decision had knowledge of the protected activity.”

Relatedly, where an employee’s immediate supervisors have knowledge that he or she engaged in protected activity, that knowledge may be imputed to other executives with ultimate authority about the employee’s employment status.

3. What constitutes an “adverse action”?

On June 16, 2014, the SEC charged a company with retaliating against an employee who blew the whistle on alleged misconduct, a first under the agency’s authority to bring such cases under Section 21C of the Securities Exchange Act of 1934.  In In re Paradigm Capital Management, Inc. and Candace King Weir, SEC Release No. 3857/Admin. Proc. 3-15930 (June 16, 2014) TA \l "In re Paradigm Capital Management, Inc. and Candace King Weir, SEC Release No. 3857/Admin. Proc. 3-15930 (June 16, 2014)" \s "In re Paradigm Capital Management, Inc. and Candace King Weir" \c 1 , the SEC charged hedge-fund advisory firm Paradigm Capital Management Inc. and its owner, Candace King Weir, with engaging in prohibited principal transactions and then retaliating against its then-head trader who had voluntarily made a whistleblower submission to the SEC that revealed the alleged transactions.  See Paradigm, ¶23.  After Paradigm found out the tipster had reported the allegations to the agency, it immediately removed him from its trading desk, temporarily relieved him of his day to day trading and supervisory responsibilities, and subsequently demoted him to the position of compliance assistant.  See id., ¶¶24-41.  The matter resolved on the same day for a reported $2.2 million, as Paradigm and Ms. Weir had submitted an offer of settlement “in anticipation of the institution of [the] proceedings.”  Id. at 1.

While Paradigm is the first case of its kind initiated by the SEC, the ARB and courts have opined on several occasions as to what constitutes an “adverse action.”  In Menendez v. Halliburton, Inc., ARB Case No. 09-002 (U.S. Dep’t of Labor Sept. 13, 2011) TA \l "Menendez v. Halliburton, Inc., ARB Case No. 09-002 (U.S. Dep't of Labor Sept. 13, 2011)" \s "Menendez v. Halliburton, Inc." \c 1 , the ARB dismissed the statutory language confining adverse actions to “terms and conditions of employment” in the following words:
Rather than a limitation on what is to be considered adverse action under section 806, we are of the opinion that terms and conditions of employment are not significantly limiting words and should be construed broadly within the remedial context of section 806.  No court has yet adopted the ARB’s expressive view of retaliatory actions.
The following actions are likely unfavorable or adverse actions sufficient to support a claim under SOX:

· discharge;

· demotion;

· suspension; or

· threats or harassment.

In addition, the statute and regulations prohibit any other discrimination against an employee who has engaged in protected activity with respect “to the employee’s compensation, terms, conditions, or privileges of employment.”

Although ALJ’s have, for several years, arguably applied varying standards to determine what constituted an adverse employment action under SOX,
 it now seems relatively well settled that the DOL Administrative Review Board will apply the broader Burlington Northern



standard announced by the U.S. Supreme Court in connection with retaliation claims under Title VII.
 Under that standard, an employee need only establish the employer’s action would have dissuaded a reasonable worker from engaging in the protected activity.
 
Under the Burlington Northern standard, even conduct that is not a concrete job action may qualify as an adverse action.  In Menendez TA \s "Menendez v. Halliburton, Inc."  the ARB found that an employee had suffered an adverse action when the company disclosed the employee’s Audit Committee complaint to the company’s CFO, general counsel, and others within the company.  The ARB found the disclosure to be an adverse action despite the fact that the employee disclosed his name in his e-mailed complaint, explaining that:

[T]he right to confidentiality Section 301 affords effectively establishes a ‘term and condition’ of employment within the meaning of Section 806’s whistleblower protection provision, and that the exposure of [the employee’s] identity in connection with his complaint to [the company]’s Audit Committee constituted a violation of [those] employment terms and conditions.
 
Because SOX explicitly prohibits threats and harassment, employers may face hostile environment charges under SOX where an employee suffers coworker or supervisor harassment after engaging in protected activity.  In such situations, courts and administrative law judges will likely apply the same “severe and pervasive” standard used in Title VII hostile environment cases to determine whether the conduct is actionable.
 

Further, the ARB recently affirmed that protected adverse action includes conduct by an employer after termination of a protected whistleblower.  In Timmons v. CRST Dedicated Services, Inc., ARB Case No. 14-051 (Sept. 29, 2014) TA \l "Timmons v. CRST Dedicated Services, Inc., ARB Case No. 14-051 (Sept. 29, 2014)" \s "Timmons v. CRST Dedicated Services, Inc." \c 1 , the ARB upheld a damages award in favor of a whistleblower after his former employer “blacklisted” him by giving negative references to a potential future employer.  Complainant Grant Timmons worked as a truck driver for CRST Dedicated Services, Inc.  During his employment, he filed a whistleblower complaint under the Surface Transportation Assistance Act of 1982.  A settlement agreement entered into between the parties included a non-disparagement clause providing that the Company would refrain from making any statements about Complainant that could cause damage to his professional reputation.  Company, in turn, was asked for a reference from a subsequent potential employer, and told the employer that Complainant was terminated because he “did not meet company standards and was not eligible for rehire.”  Timmons, ARB Case No. 14-051, at *2 TA \s "Timmons v. CRST Dedicated Services, Inc." .  The ALJ awarded Complainant $17,000 in compensatory damages and the ARB confirmed,


upholding the ALJ’s determination that the Company blacklisted Complainant in retaliation for his protected activity.  The ARB’s determination came even in light of an argument from the Company that the allegedly negative references were “unintentional.”
4. Causation:  Contributing Factor Standard

Under SOX, an employee need only establish that his or her protected activity was a contributing factor, not necessarily a motivating factor, to the adverse employment action.
 As one court has explained:
the words contributing factor . . . mean any factor which, alone or in connection with other factors, tends to affect in any way the outcome of the decision . . . [t]his test is specifically intended to overrule [prior case law] which require[d] a whistleblower to prove that his protected conduct was a “significant”, “motivating”, “substantial”, or “predominant” factor in a personnel action in order to overturn that action.
 

The use of “contributing factor” language in SOX represents a major change that relaxes the burden an employee faces to establish that the adverse employment action was caused by his or her protected activity.  Where there exists no direct evidence of a causal link between the alleged protected activity and adverse action, OSHA will look for indirect evidence of a causal nexus, such as:  animus toward the protected activity, temporal proximity between the protected activity and the adverse action, disparate treatment of the employee as compared to similarly situated employees, false testimony, and manufactured evidence.

The lack of temporal proximity between an employee’s protected activity and subsequent adverse employment action may be fatal to a SOX claim.  In Heaney v. GBS Properties, 2004-SOX-72 (Dep’t of Labor Dec. 2, 2004), dismissing appeal per removal to federal court, ARB Case No. 05-039 (May 19, 2005) TA \l "Heaney v. GBS Properties, 2004-SOX-72 (Dep't of Labor Dec. 2, 2004), dismissing appeal per removal to federal court, ARB Case No. 05-039 (May 19, 2005)" \s "Heaney v. GBS Properties" \c 1 , for example, an employee voiced concerns that a condominium project allegedly built in violation of certain codes within the knowledge of his employer constituted a bank fraud against the project’s mortgage lenders.  After raising these concerns, the employee enjoyed several years of uninterrupted employment, and even received awards from his employer.
 He was eventually terminated, and filed a SOX claim against his employer.  Because of the significant lapse in time between the employee’s protected activity and termination, the ALJ found no evidence of retaliatory animus in his termination and dismissed the claim.
 This may not be the case, however, where there is evidence of at least some hostile conduct following more closely on the heels of the employee’s protected activity.
 On the other hand, in  TA \l "Johnson v. ACE Limited, ARB Case No. 10-052 (Jan. 30, 2012)" \s "Johnson v. ACE Limited" \c 1 Johnson v. ACE Limited, ARB Case No. 10-082 (Jan. 30, 2012), the ARB affirmed the ALJ’s finding of temporal proximity but also upheld the ALJ’s finding that the employer would have terminated the employee anyway for incompetence and running a side business.

More recently, in Feldman v. Law Enforcement Associates Corp., 752 F.3d 339 (4th Cir. 2014) TA \l "Feldman v. Law Enforcement Associates Corp., 752 F.3d 339 (4th Cir. 2014)" \s "Feldman v. Law Enforcement Associates Corp." \c 1 , the Fourth Circuit considered the issue of temporal proximity in a SOX retaliation case, concluding that the whistleblowers’ alleged protected activity was not a “contributing factor” in the challenged adverse employment action because of the absence of temporal proximity.  The plaintiffs in Feldman had raised allegations of improper conduct, including insider trading, by certain of the company’s directors.  Nearly twenty months after they plaintiffs last engaged in protected activity (sending letters to the U.S. Department of Commerce about potentially illegal exports), the plaintiffs were terminated.  They then filed suit in federal court, asserting a variety of federal and state law claims, including under Section 806 of SOX.  In considering whether plaintiffs had met their burden of proof under SOX, the Fourth Circuit found that plaintiffs failed to meet there burden of proof where “such a lengthy gap in time weights against a finding that it is more likely than not that the alleged protected activities played a role in his termination.”  Feldman, 752 F.3d at 349 TA \s "Feldman v. Law Enforcement Associates Corp." .
Notably, in March 2015 the ARB issued a decision under the Federal Rail Safety Act of 1982 (FRSA) holding that administrative law judges must consider evidence showing that an employer would have made the same adverse action even without protected activity separately from evidence showing the protected activity contributed to the adverse action.  This standard also applies to cases arising under other whistleblower statutes, including SOX.  Powers v. Union Pac. Railroad Co., ARB Case No. 13-034 (Mar. 20, 2015) (3-2 decision) TA \l "Powers v. Union Pac. Railroad Co., ARB Case No. 13-034 (Mar. 20, 2015) (3-2 decision)" \s "Powers v. Union Pac. Railroad Co." \c 1 ; Steven J. Pearlman & Rachel S. Fisher, ARB Issues Impactful Decision on Whistleblower Retaliation Causation Standard, The Nat’l L. Rev. (Apr. 30, 2015), available at http://www.natlawreview.com/article/arb-issues-impactful-decision-whistleblower-retaliation-causation-standard.
E. Employer’s Burden of Proof

Once an employee satisfies his or her burden of establishing a prima facie case, the burden shifts to the employer, as it does in cases brought under federal discrimination statutes discussed elsewhere herein.  However, the burden under SOX for an employer is significantly greater than the burden in analogous Title VII circumstances.  To avoid liability under SOX, an employer must establish by “clear and convincing” evidence that it would have taken the same adverse action against a complainant absent his or her protected activity.
  This standard departs significantly from the nondiscriminatory reason analysis applied in other federal employment discrimination statutes and creates a much higher burden of proof for employers.

On October 9, 2014 the U. S. Department of Labor’s Administrative Review Board (ARB) issued a split 2-1 panel decision in Fordham v. Fannie Mae, ARB No. 12-061 (Oct. 9, 2014) TA \l "Fordham v. Fannie Mae, ARB No. 12-061 (Oct. 9, 2014)" \s "Fordham v. Fannie Mae" \c 1 , reversing in part and remanding an ALJ’s post-hearing dismissal of a former Fannie Mae employee’s Section 806 whistleblower retaliation claim.  In its 47-page decision, the ARB reversed and remanded an ALJ’s dismissal of a Section 806 whistleblower retaliation claim brought by a former Fannie Mae IT Technical Risk Specialist who worked in Fannie Mae’s SOX Technology Department.  In doing so, the ARB extensively analyzed Section 806’s legislative history and the current body of Section 806 ARB and court decisions which have interpreted Section 806’s burdens of proof. In addition, the ARB extensively analyzed the legislative history and case law interpretations of the burden of proof models under the Aviation Investment Reform Act (upon which Section 806 was modeled), the Energy Reorganization Act, and, ultimately, the federal employment Whistleblower Protection Act and its supporting case law.  While the ARB mentioned the first three elements of the Section 806 whistleblower’s prima facie burden, the decision focused primarily and extensively on the burden of proof applicable to element (4)—i.e., the complainant’s burden of showing that her protective activity was a “contributing factor” in the employer’s adverse decision.
The key holding of Fordham is that evidence that supports the employer’s affirmative defense that it would have taken the same action against the employee even if the employee had not engaged in protected SOX activity—cannot be taken into account by the ALJ until the ALJ first decides whether the SOX complainant has met her burden of proving, by preponderance of the evidence, that her conduct was a “contributing factor” in the employer’s adverse decision.  According to the ARB, to allow otherwise would permit ALJs to weigh the employer’s evidence by a preponderance of the evidence standard and not by SOX’s required “clear and convincing evidence” standard.  Fordham clarifies that Section 806 claims have two separate burdens of proof—a preponderance of the evidence burden for the whistleblower to show the conduct was a “contributing factor,” and a higher, “clear and convincing burden” for the employer to establish the lack of but-for causation.
Although the precise meaning of “clear and convincing” remains a bit unclear, the relevant cases underscore the importance of carefully documenting performance or disciplinary issues before taking any adverse action against an employee who may have engaged in protected activity.  In Johnson v. ACE Limited, ARB Case No. 10-052 (Jan. 30, 2012) TA \s "Johnson v. ACE Limited" , the ARB found that the complainant had engaged in protected activity but that the employer had demonstrated by clear and convincing evidence that it would have fired him anyway because of his incompetence, his outside business interests and his insubordinate behavior when questioned about the outside business.  In Giurovici v. Equinix, Inc., ARB Case No. 07-027 (Sept. 30, 2008) TA \l "Giurovici v. Equinix, Inc., ARB Case No. 07-027 (Sept. 30, 2008)" \s "Giurovici v. Equinix, Inc." \c 1 , for example, the Board held that even if the former site engineer could establish that he had engaged in protected activity, his claim would have failed because the company offered clear and convincing evidence it would have fired him anyway because of his well-documented record of poor performance and insubordination.
 Similarly, in Zinn v. American Commercial Lines, Inc., ARB Case No. 13-021 (Dec. 17, 2013) TA \l "Zinn v. American Commercial Lines, Inc., ARB Case No. 13-021 (Dec. 17, 2013)" \s "Zinn v. American Commercial Lines, Inc." \c 1 , the Board, while recognizing that complainant engaged in protected activity under the expanded scope of scope of Sylvester, held that the employer established clear and convincing evidence that it would have terminated her for insubordinate behavior.  Specifically, the Board noted that complainant’s directly insubordinate behavior in refusing to meet with her superiors or attend meetings after her she engaged in protected activity was ultimately the reason for her termination. 
Halloum v. Intel Corp., 2003-SOX-7 (Dep’t of Labor Mar. 3, 2004), aff’d, ARB Case No. 04-068 (Jan. 31, 2006) TA \l "Halloum v. Intel Corp., 2003-SOX-7 (Dep't of Labor Mar. 3, 2004), aff'd, ARB Case No. 04-068 (Jan. 31, 2006)" \s "Halloum v. Intel Corp." \c 1 , also provides some guidance for employers.  In Halloum, the ALJ dismissed an employee’s claim because the company established that it had valid reasons for its adverse action (implementation of a performance improvement plan), including documented poor performance.  After the employee returned from four weeks of vacation, he was placed in a corrective action program (CAP) to address his poor performance.
 The employee complained to the human resources department about the CAP and alleged that he was being harassed by his supervisor.
 In the course of the investigation into his complaints, the human resources department discovered that the employee had surreptitiously tape‑recorded conversations with subordinates and other coworkers.
 The human resources department concluded that there was no evidence of harassment.  After it informed the employee of its finding, he began a medical leave of absence (for stomach problems and stress).
 During that time, he reported allegations of financial impropriety by his supervisor to the SEC and Intel’s CEO.
 When he returned to work, the employee received a revised CAP, lost certain responsibilities, and was warned against tape‑recording.  The employee rejected the CAP and resigned.

In dismissing his SOX claim, the ALJ noted that the employee appeared to be “on his way out” prior to his complaints to the SEC.
 Because the employee’s poor performance and violation of company policy played a significant role in the employer’s actions, the ALJ dismissed his whistleblowing claim.

More recently, Federal Courts of Appeal appear reluctant to second-guess employers’ personnel decisions.  For example, the Third Circuit dismissed a SOX retaliation claim where the employer proved that it would have taken the same adverse action against the employee even if the employee had not engaged in protected SOX activity.  Wiest v. Tyco Elecs. Corp., No. 15-2034, 2016 U.S. App. LEXIS 1730 (3d Cir. Feb. 2, 2016) TA \l "Wiest v. Tyco Elecs. Corp., No. 15-2034, 2016 U.S. App. LEXIS 1730 (3d Cir. Feb. 2, 2016)" \s "Wiest v. Tyco Elecs. Corp." \c 1 .  In Wiest, an Accounts Payable Manager raised internal concerns regarding expenses and invoices submitted in connection with company events.  Ten months later, after receiving multiple complaints that plaintiff had engaged in improper sexual conduct, the Human Resources department launched a thorough investigation.  At the conclusion of the investigation, the company decided to terminate plaintiff.  The HR employee conducting the investigation was not aware of plaintiff’s past protected activity.  The court found that even if plaintiff established a prima facie SOX retaliation claim, the company amply demonstrated that it would have taken the same action in the absence of any protected behavior.  Additionally, the court stated, “it is not our role to second-guess a human resources decision that followed a thorough investigation.”
 TA \l "Steven J. Pearlman & Rachel S. Fisher, ARB Issues Impactful Decision on Whistleblower Retaliation Causation Standard, The Nat’l L. Rev. (Apr. 30, 2015), available at http://www.natlawreview.com/article/arb-issues-impactful-decision-whistleblower-retaliation-causation-standard." \s "Steven J. Pearlman & Rachel S. Fisher, ARB Issues Impactful Decision on Whistleblower Retaliation Causation Standard, The Nat’l L. Rev. (Apr. 30, 2015), available at http://www.natlawreview.com/article/arb-issues-impactful-decision-whistleblower-retaliati" \c 3 
In short, proactive precautions such as accurate and complete documentation of performance issues are essential to satisfying the difficult “clear and convincing” standard and defeating a disgruntled employee’s SOX whistleblower claim.

F. Implementation and Enforcement

The DOL first issued final regulations setting forth the procedures for handling discrimination complaints under SOX in August 2004.
  OSHA issued new interim final regulations in November 2011.
  These regulations govern OSHA’s investigatory and adjudicatory proceedings as well as avenues for judicial review.  In response to criticism of OSHA’s Whistleblower Protection Program by the Government Accountability Office, OSHA also released a Whistleblower Investigations Manual in September 2011 that further elaborates upon the procedures the agency will use in its investigations.

1. Filing of Discrimination Complaint

Whistleblower complaints to OSHA can be filed orally or in writing and in any language.
 OSHA also plans to begin accepting electronically-filed complaints through its Whistleblower Protection Program website.
 The employee may file the complaint with any OSHA officer or employee, but the regulations encourage employees to file the complaint with the OSHA Area Director responsible for enforcement in the area in which the employee resides or was employed.
 

After receiving the complaint, OSHA will notify the employer that a complaint was filed, the nature of the allegations, and the substance of the evidence supporting the allegations.
 OSHA may, at its discretion, redact any information it deems necessary to protect the identity of any confidential informants.
 OSHA will also inform the SEC of the filing of the complaint, and the SEC may participate as amicus curiae at any time during the proceedings.

Note that whistleblowers filing a complaint pursuant to Dodd-Frank have no obligation to file with OSHA, and may proceed directly to federal court.
  

2. Timing of Complaints Under SOX or Dodd-Frank
Before the passage of the Dodd-Frank Act in 2010, an employee’s charge could be dismissed if it was not filed within 90 days of when the allegedly discriminatory decision was made and communicated to the employee.
 Under section 922 of the Dodd-Frank Act, however, this statute of limitations period was extended to 180 days.
  This period begins to run when the employee is made aware of the employer’s decision to terminate him, rather than the date the termination actually occurs.

OSHA may retain jurisdiction over an untimely complaint if it determines that the employee made constructive service of a timely complaint to the DOL, filed a timely SOX complaint in an incorrect forum, or that other circumstances exist that would render it unfair to apply the filing deadline.
 This is a difficult standard to satisfy.  In Harvey v. Home Depot,
 for example, the employee argued that his complaint was timely because, within 90 days of his termination, he sent letters alleging employment discrimination to the DOL, the SEC, and the Department of Justice.
 In those letters, he alleged that the employer’s CEO and other executives engaged in fraudulent financial activities.
 The DOL found those letters insufficient to support the employee’s untimely SOX complaint because they focused primarily on discrimination and did not indicate that the employer violated SOX.
 As the ALJ explained, “the two key elements [to SOX] are accurate accounting and financial condition.  Whether a supervisor’s acts of individual discrimination comply with the company’s stated equal opportunity standards has a very marginal connection with those two elements.”
 

OSHA also may retain jurisdiction over an untimely SOX claim based on principles of equitable estoppel.  For example, in Hyman v. KD Resources, ARB Case No. 09-076 (Mar. 31, 2010) TA \l "Hyman v. KD Resources, ARB Case No. 09-076 (Mar. 31, 2010)" \s "Hyman v. KD Resources" \c 1 , the employee filed his SOX complaint with OSHA more than six months after his termination.  The employer sought and obtained a summary dismissal of the complaint for untimeliness, and the employee appealed to the ARB.  The employee claimed that he should be allowed to assert the defense of equitable estoppel as a defense to untimeliness, arguing that he had relied on representations made by the employer after his termination that: (1) he would be returned to his former employment or that he would be given a one-year consulting agreement; (2) he would be financially compensated as a result of his termination; and (3) the employer would address the SOX compliance issues that he had raised.  The ARB agreed that the employee had provided enough evidence to invoke equitable estoppel as a defense to the ALJ’s summary dismissal of his complaint.

Even after a SOX claim is brought to OSHA, after 180 days, a plaintiff may file for removal to federal court for de novo review.  18 U.S.C. § 1514A(b)(1)(B) TA \l "18 U.S.C. § 1514A(b)(1)(B)" \s "18 U.S.C. § 1514A(b)(1)(B)" \c 2 ; 29 C.F.R. § 1980.114(a) TA \l "29 C.F.R. § 1980.114(a)" \s "29 C.F.R. § 1980.114(a)" \c 2 ; Groncki v. AT&T Mobility L.L.C., 2009 U.S. Dist. LEXIS 67880 (D.D.C. Aug. 4, 2009) TA \l "Groncki v. AT&T Mobility L.L.C., 2009 U.S. Dist. LEXIS 67880 (D.D.C. Aug. 4, 2009)" \s "Groncki v. AT&T Mobility L.L.C." \c 1  (once the DOL has issued a final decision, a complainant cannot seek a de novo review in district court, even if the DOL’s final decision was issued 180 days after the filing of a complaint); Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1373-74 (N.D. Ga. 2004) TA \s "Collins v. Beazer Homes USA, Inc."  (the mere suggestion in OSHA’s administrative file that complainant had not fully cooperated with OSHA investigators and that delay in issuance of final determination due in part to settlement negotiations insufficient to defeat federal court jurisdiction).

Because the average time to investigate a SOX complaint is 151 days, this puts great pressure on ALJs to complete the hearing process.  Continuing Uncertainty About SOX Cases Despite Recent Rulings, ABA Panelists Say, 154 Daily Lab. Rep. (BNA) A-1 (Aug. 10,  2006) TA \l "Continuing Uncertainty About SOX Cases Despite Recent Rulings, ABA Panelists Say, 154 Daily Lab. Rep. (BNA) A-1 (Aug. 10,  2006)" \s "Continuing Uncertainty About SOX Cases" \c 3 .  If an ALJ decision is reached, the parties have 10 days to file an appeal with the Department of Labor’s Administrative Review Board (ARB).  29 C.F.R. § 1980.109 TA \l "29 C.F.R. § 1980.109" \s "29 C.F.R. § 1980.109" \c 2 .  Within 60 days of a decision by the ARB, either party may petition for review in the appropriate Court of Appeals.  Id.

Based on the plain language of the Sarbanes-Oxley Act, however, the Fourth Circuit has held that SOX whistleblowers are entitled to de novo review in federal district court, even after losing in a hearing before an Administrative Law Judge, if their complaint languished at OSHA for 180 days.  Stone v. Instrumentation Lab. Co., 591 F.3d 239 (4th Cir. 2009) TA \l "Stone v. Instrumentation Lab. Co., 591 F.3d 239 (4th Cir. 2009)" \s "Stone v. Instrumentation Lab. Co." \c 1 .  See also Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1373-74 (N.D. Ga. 2004) TA \s "Collins v. Beazer Homes USA, Inc."  (the mere suggestion in OSHA’s administrative file that complainant had not fully cooperated with OSHA investigators and that delay in issuance of final determination due in part to settlement negotiations insufficient to defeat federal court jurisdiction).  But see Groncki v. AT&T Mobility L.L.C., 2009 U.S. Dist. LEXIS 67880 (D.D.C. Aug. 4, 2009) TA \s "Groncki v. AT&T Mobility L.L.C."  (once the DOL has issued a final decision, a complainant cannot seek a de novo review in district court if the DOL’s final decision was issued 180 days after the filing of a complaint).

Note, however, as discussed previously herein, that whistleblowers providing the SEC with “original information” under Dodd-Frank are not subject to the 180 day statute of limitation period set forth in SOX.  Rather, a whistleblower suing under Dodd-Frank may, under the terms of the statute, file a retaliation suit in federal court no more than six years after the violation or three years after facts material to the right of action are known or reasonably should have been known by the employee.
  The statute further provides that, in any event, no action may be brought more than 10 years after the date of the violation.

3. Sufficiency of OSHA Complaint

The ARB has expressly held that a whistleblower complaint filed with OSHA does not need to comply with the pleadings requirements of the Federal Rules of Civil Procedure.
  However, an ALJ or district court will not consider allegations by the complainant that were neither included in the original complaint nor presented to OSHA for investigation.
 Similarly, a district court will generally not consider, for the first time, claims against parties that were not named in the complaint presented to OSHA.
  In a case where a pro se complainant sent a letter to OSHA that failed to name any particular defendant in the caption, though, the court refused to dismiss the SOX claim against an individual board member when the matter proceeded to federal court.
  In holding that the SOX claim against the individual defendant should not be dismissed, the court concluded the two-page letter submitted to the DOL by the pro se complainant identifying the individual board member as a “major actor in the alleged wrongdoing,” provided OSHA the opportunity to conduct an adequate investigation, and put the individual board member on notice he might be named in a lawsuit.
 

OSHA will dismiss the complaint without further investigation unless the complainant has made a prima facie showing that his or her protected activity was a contributing factor in the adverse action.
  The investigator may interview the complainant at this stage to determine if a prima facie case exists.

G. Remedies Available Under SOX and Dodd-Frank
SOX provides for remedies of compensatory damages, back pay with interest, reinstatement, and reasonable costs and attorney fees.  See 18 U.S.C. § 1514A(c) TA \l "18 U.S.C. § 1514A(c)" \s "18 U.S.C. § 1514A(c)" \c 2 ; Willis v. Vie Fin. Group, Inc., 2004 U.S. Dist. LEXIS 15753, *16 (E.D. Pa. 2004) TA \s "Willis v. Vie Fin. Group, Inc." .  Punitive damages are not available under SOX.  Id.  Some courts and Administrative Law Judges have held that damages to reputation are also available, reasoning that those damages are necessary to “make the employee whole.”  See Jones v. S. Peak Interactive Corp., No. 13-2399, 2015 U.S. App. LEXIS 1114 (4th Cir. Jan. 26, 2015) TA \l "Jones v. S. Peak Interactive Corp., No. 13-2399, 2015 U.S. App. LEXIS 1114 (4th Cir. Jan. 26, 2015)" \s "Jones v. S. Peak Interactive Corp." \c 1  (awarding emotional distress damages for SOX claim); Mahony v. KeySpan Corp., 2007 U.S. Dist. LEXIS 22042 (E.D.N.Y. Mar. 12, 2007) TA \l "Mahony v. KeySpan Corp., 2007 U.S. Dist. LEXIS 22042 (E.D.N.Y. Mar. 12, 2007)" \s "Mahony v. KeySpan Corp." \c 1 ; Hanna v. WCI Cmtys., Inc., 348 F. Supp. 2d 1332 (S.D. Fla. 2004) TA \l "Hanna v. WCI Cmtys., Inc., 348 F. Supp. 2d 1332 (S.D. Fla. 2004)" \s "Hanna v. WCI Cmtys., Inc." \c 1 ; McCloskey v. Ameriquest Mortgage Co., 2005-SOX-00093 (Dep’t of Labor Dec. 6, 2005) TA \l "McCloskey v. Ameriquest Mortgage Co., 2005-SOX-00093 (Dep't of Labor Dec. 6, 2005)" \s "McCloskey v. Ameriquest" \c 1  (considering claim for damage to reputation, emotional pain and suffering, mental anguish, embarrassment and humiliation where “Respondent has not objected or otherwise responded to the relief Complainant [sought]”); Kalkunte v. DVI Fin. Serv., 2004-SOX-00056 (Dep’t of Labor July 18, 2005) TA \l "Kalkunte v. DVI Fin. Serv., 2004-SOX-00056 (Dep't of Labor July 18, 2005)" \s "Kalkunte" \c 1  (considering claim for emotional pain and suffering, mental anguish, embarrassment and humiliation without discussion of the propriety of such claims under Section 806); Bechtel v. Competitive Tech., Inc., No. 2005-SOX-33, 2005-SOX-34 (Dep’t of Labor Mar. 29, 2005) TA \l "Bechtel v. Competitive Tech., Inc., No. 2005-SOX-33, 2005-SOX-34 (Dep't of Labor Mar. 29, 2005)" \s "Bechtel v. Competitive Tech." \c 1  (merely noting that OSHA’s preliminary order required the respondent to pay compensatory damages for damage to reputation and career, severely compromised ability to work and mental suffering);  TA \l "Jayaraj v. Pro-Pharm., Inc., 2003-SOX-32 (Dep't of Labor Feb. 11, 2005)" \s "Jayaraj" \c 1 Jayaraj v. Pro-Pharm., Inc., 2003-SOX-32 (Dep’t of Labor Feb. 11, 2005) TA \s "Jayaraj"  (considering claim for humiliation and damage to career because “[i]n whistleblower cases under other statutes . . . have recognized compensatory damages for such harms as impairment of reputation, humiliation and mental anguish may be appropriate”).  Other courts have held that remedies for violations of Section 806 are limited to those expressly set forth in the statute.  See Walton v. NOVA Information Systems, 514 F. Supp. 2d 1031 (E.D. Tenn. 2007) TA \l "Walton v. NOVA Information Systems, 514 F. Supp. 2d 1031 (E.D. Tenn. 2007)" \s "Walton v. NOVA Information Systems" \c 1 ; Murray v. TXU Corp., 279 F. Supp. 2d 799, 802 (N.D. Tex. 2003) TA \l "Murray v. TXU Corp., 279 F. Supp. 2d 799 (N.D. Tex. 2003)" \s "Murray v. TXU" \c 1 .  In addition, where a court determines a plaintiff’s claim is frivolous or brought in bad faith, an employer may be awarded up to $1,000 in attorney’s fees.  See 49 U.S.C. § 42121(b) TA \l "49 U.S.C. § 42121(b)" \s "49 U.S.C. § 42121(b)" \c 2 , incorporated by 18 U.S.C. § 1514A TA \s "18 U.S.C. § 1514A" ; see also Greer-Burger v. Temesi, No. 2006-1616, 879 N.E. 2d 174 (Ohio, Dec. 12, 2007) TA \l "Greer-Burger v. Temesi, No. 2006-1616, 879 N.E. 2d 174 (Ohio, Dec. 12, 2007)" \s "Greer-Burger" \c 1  (the court reversed an ALJ’s ruling that


an employer’s counterclaim against its employee was retaliation, and held that “an employer is not barred from filing a well-grounded, objectively based action against an employee who has engaged in a protected activity.”).

It is unclear whether a court may enjoin an employer under SOX to enforce preliminary orders of the Secretary of Labor.  In Solis v. Tennessee Commerce Bancorp, Inc., the U.S. District Court for the Middle District of Tennessee denied the employer’s motion to stay a preliminary injunction it had entered that required reinstatement and payment of back pay and benefits to the employee pending resolution of his SOX claim on the merits.  Solis v. Tennessee Commerce Bancorp, Inc., 2010 U.S. Dist. LEXIS 49827 (M.D. Tenn. May 20, 2010), rev’d, 2010 U.S. App. LEXIS 15302 (6th Cir. May 25, 2010) (unpublished) TA \l "Solis v. Tennessee Commerce Bancorp, Inc., 2010 U.S. Dist. LEXIS 49827 (M.D. Tenn. May 20, 2010), rev'd, 2010 U.S. App. LEXIS 15302 (6th Cir. May 25, 2010) (unpublished)" \s "Solis v. Tennessee Commerce Bancorp, Inc." \c 1  (denying motion to stay pending appeal the court’s preliminary injunction requiring reinstatement of back pay and benefits for the employee).  The employer immediately appealed, arguing that reinstatement would “cause disruption to the bank’s personnel and operations that cannot be undone if this court finds the district court lacked authority to issue the injunction.”  Id. at *3.  Just days later, the Sixth Circuit reversed, stating that the motion “raises a substantial question as to the authority of the district court to issue the preliminary injunction,” noting that, “if the reinstatement order was properly issued, [the employee] can be made whole with compensatory damages, back pay, and interest.  A balancing of the harms supports the issuance of a stay.”  Id.

Under Dodd-Frank whistleblower protection, successful plaintiffs are limited to the following remedies:  (i) reinstatement with the same seniority status that the individual would have had, but for the discrimination; (ii) two times the amount of back pay otherwise owed to the individual, with interest; and (iii) compensation for litigation costs, expert witness fees and reasonable attorneys’ fees.  15 U.S.C.§ 78u-6(h)(1)(C) TA \l "15 U.S.C.§ 78u-6(h)(1)(C)" \s "15 U.S.C.§ 78u-6(h)(1)(C)" \c 2 .  In an issue of first impression, the United States District Court for the Northern District of Georgia granted defendant’s partial motion to dismiss in Pruett v. BlueLinx Holdings, Inc., Civ. No. 1:13-cv-02607-JOF (N.D. Ga. Nov. 12, 2013) TA \l "Pruett v. BlueLinx Holdings, Inc., Civ. No. 1:13-cv-02607-JOF (N.D. Ga. Nov. 12, 2013)" \s "Pruett v. BlueLinx Holdings, Inc." \c 1 , finding that whistleblowers under Dodd-Frank are not entitled to a jury trial to determine damages, and further affirmed that punitive damages are not available under Dodd-Frank.  Id. at 6-7.  At least for now, employers can take comfort in the precedent this case sets that damage awards for successful whistleblower retaliation plaintiffs should be determined by a judge and not subjected to a far more unpredictable and potentially more pro-employee determination by a jury.  It remains to be seen how other courts may come down on the issue.
1. Damages awards under SOX

Jury awards in recent SOX cases have been substantial.  For example, in March 2014, a California federal court jury awarded a former Playboy Enterprises Inc. accounting executive at least $6 million in her wrongful termination suit, finding Playboy illegally fired her for refusing to cooperate with what she thought was an improper accounting of executive bonuses.  In Zulfer v. Playboy Enterprises, Inc., Civ. No. 12-08263 (C.D. Cal. Mar. 5, 2014) TA \l "Zulfer v. Playboy Enterprises, Inc., Civ. No. 12-08263 (C.D. Cal. Mar. 5, 2014)" \s "Zulfer v. Playboy Enterprises, Inc." \c 1 , plaintiff Catherine Zulfer, a former controller at Playboy, reported to company management “actual and suspected frauds and improprieties” after refusing to prepare $1 million in bonuses for top executives without proper approvals.  The jury found that Zulfer was unlawfully fired in retaliation for reporting alleged fraud within the company, in violation of federal whistleblower protections provided by SOX.  The $6 million compensatory damages verdict is thought to be the largest


award ever under SOX.  The jury also decided that Playboy acted with “malice, fraud or oppression”, potentially exposing Playboy to a to-be-determined punitive damages award to Zulfer in addition to the $6 million already awarded.
2. Bounty awards under Dodd-Frank

The bounty program under Dodd Frank provides for bounty awards in exchange for the provision of “original information.”  Original information is defined as information that is derived from the independent knowledge or analysis of the whistleblower, is not known to the SEC from any other source, and is not exclusively derived from an allegation in an administrative hearing, governmental report, hearing, audit or investigation or from the news media.  17 C.F.R. § 240.21F-5 TA \l "17 C.F.R. § 240.21F-5" \s "17 C.F.R. § 240.21F-5" \c 2   The SEC regulations deny “independent knowledge” status “where a domestic court determines that the whistleblower obtained the information in violation of federal or state criminal law.”  17 C.F.R. § 240.21F-4(b)(4)(iv) TA \l "17 C.F.R. § 240.21F-4(b)(4)(iv)" \s "17 C.F.R. § 240.21F-4(b)(4)(iv)" \c 2 .  In addition, the SEC regulations apply this definition to exclude several categories of professionals who obtain information about violations because of their compliance related roles, such as attorneys and those whose duty it is to investigate violations of the law.  17 C.F.R. § 240.21F-4(b)(4)(v) TA \l "17 C.F.R. § 240.21F-4(b)(4)(v)" \s "17 C.F.R. § 240.21F-4(b)(4)(v)" \c 2 .

The award is determined in the SEC’s discretion.  If the amount awarded is not within the 10 to 30 percent statutory range, a whistleblower may appeal the SEC’s determination by filing an appeal in the appropriate federal court of appeals within 30 days of the determination.  Factors considered in determining the amount of the reward include the significance of the information provided, the degree of assistance provided, the programmatic interest of the SEC in deterring violations and other factors the SEC may establish.

On August 21, 2012, the SEC awarded the first of the so-called “bounty” awards—$50,000 to an employee whose tips helped stop a multi-million dollar securities fraud scheme.  The award represented 30 percent of the amount collected in an SEC enforcement action against the perpetrators, indicating the SEC’s willingness to make awards on the high side of the award range.  The SEC also indicated that any additional amounts collected from the perpetrators would further increase the amount the whistleblower received.  SEC Issues First Whistleblower Program Award, SEC Press Release, Aug. 21, 2012 TA \l "SEC Issues First Whistleblower Program Award, SEC Press Release, Aug. 21, 2012" \s "SEC Issues First Whistleblower Program Award, SEC Press Release, Aug. 21, 2012" \c 3 .  

Some commentators have questioned whether this award program will dissuade employees from reporting misconduct through a company established hotline because they will no longer be the “original source.”
  So great is this concern that in December 2011, the House Subcommittee on Capital Markets and Government Sponsored Enterprises voted in favor of advancing a bill that would require employees to first report potential misconduct through the company’s internal reporting system before relaying the information to the SEC.
  Although the bill died, it would have would denied any reward granted under the whistleblower protection program to employees who fail to first report information constituting possible securities fraud internally.
  In addition, to prevent stale claims, the whistleblower would have been required to report such information to the SEC no later than 180 days after providing the information to the employer.

Under current law, a person who wishes to file a whistleblower complaint with the SEC, must submit a Form TCR (Tip, Complaint or Referral) (“TCR”) to the SEC on-line, or by fax or mail.  The TCR elicits basic identifying information about the alleged whistleblower and his or her concerns, including information used to determine whether or not the alleged conduct suggests a violation of federal securities law.  The TCR requires that the purported whistleblower answer certain threshold questions to determine eligibility to receive an award.  The whistleblower (or counsel, in the case of an anonymous submission) must sign the TCR under penalty of perjury.  17 C.F.R. § 240.21F-9 TA \l "17 C.F.R. § 240.21F-9" \s "17 C.F.R. § 240.21F-9" \c 2 .  The TCR allows for joint submissions by more than one whistleblower.

In its commentary accompanying Code of Federal Regulations title 17, section 240.21F-9, the SEC contends that the TCR has been revised to encourage internal compliance and reporting.  The TCR asks a putative whistleblower to provide details about any prior actions taken regarding the complaint, and requires the whistleblower to indicate whether he or she has reported the alleged violation to his or her supervisor, compliance office, whistleblower hotline, ombudsman, or any other available internal complaint mechanism.  However, nothing in the regulations requires a whistleblower to use an employer’s internal compliance and reporting systems before filing a complaint with the SEC.  The commentary states that this was a deliberate policy decision on the part of the Commission.
In fiscal year 2012, the SEC received 3,001 tips under Dodd-Frank’s reporting provisions, and awarded a total of approximately $170,000.  The number of reports stayed level in 2013, with the SEC reporting that it received approximately 3,238 tips that year.  On September 30, 2013, however, the SEC made a record award of more than $14 million to one whistleblower.  See 2013 Annual Report to Congress on the Dodd-Frank Whistleblower Program, available at http://www.sec.gov, at 1 TA \l "2013 Annual Report to Congress on the Dodd-Frank Whistleblower Program, available at http://www.sec.gov, at 1" \s "2013 Annual Report to Congress on the Dodd-Frank Whistleblower Program, available at http://www.sec.gov, at 1" \c 3 .  In that report, the SEC’s Director of the Office of the Whistleblower stated publicly that the Office of Whistleblower Protection “hopes that award payments like this one will encourage individuals to come forward and assist the Commission in stopping securities fraud.”  That hope has come to fruition.  In 2014, the SEC has made five substantial awards to whistleblowers.  On August 29, 2014, the SEC awarded more than $300,000 to “a company employee who performed audit and compliance functions and reported wrongdoing to the SEC after the company failed to take action when the employee reported it internally.”  SEC Press Release, dated Aug. 29, 2014, available at http://www.sec.gov TA \l "SEC Press Release, dated Aug. 29, 2014, available at http://www.sec.gov" \s "SEC Press Release, dated Aug. 29, 2014, available at http://www.sec.gov" \c 3 .  Shortly thereafter on September 22, 2014, the SEC announced “an expected award of more than $30 million to a whistleblower who provided key original information that led to a successful SEC enforcement action.”  Press Release, dated Sept. 22, 2014, available at http://www.sec.gov TA \l "Press Release, dated Sept. 22, 2014, available at http://www.sec.gov" \s "Press Release, dated Sept. 22, 2014, available at http://www.sec.gov" \c 3 .  

Not all would-be whistleblowers are entitled to awards, however.  See, e.g., Ott v. Fred Alger, No. 11-cv-4418, 2012 U.S. Dist. LEXIS 143339, *12 (S.D. N.Y. Sept. 27, 2012) TA \s "Ott v. Fred Alger"  (finding that plaintiff did not have to prove she was entitled to a bounty in order to assert retaliation protection under Dodd-Frank, stating “anti-retaliation protections apply whether or not you satisfy the requirements, procedures and conditions to qualify for an award [under the DFA].”)  Section 922 prohibits the SEC from providing an award to a whistleblower who is convicted of a criminal violation related to the judicial or administrative action for which the whistleblower provided information; who gains the information by auditing financial statements as required under the securities laws; who fails to submit information to the SEC as required by an SEC rule; or who is an employee of the U.S. Department of Justice or an appropriate regulatory agency, a self-regulatory organization, the Public Company Accounting Oversight Board, or a law enforcement organization.

H. Special Considerations Under SOX and Dodd-Frank

1. Protecting Confidential Information in SOX Proceedings

As one would expect, SOX whistleblower claims frequently involve confidential and sensitive information (e.g., trade secrets, undisclosed financial information, social security numbers, salary data, performance reviews, and communications protected by the attorney client privilege).  Regardless of the nature of the sensitive information, the challenges associated with trying to protect it are significant.  Generally speaking, there are two different means of trying to protect or limit the extent to which confidential and sensitive information is disseminated in conjunction with administrative proceedings before the DOL.  One method involves requesting the issuance of a protective order.  The other involves taking steps to try and to limit the amount of sensitive information that which will be to be disclosed pursuant to a Freedom of Information Act (FOIA) request.
With regard to protective orders, the applicable DOL regulations specify that upon the showing of good cause, an ALJ can issue an appropriate protective order.  29 C.F.R. §§ 18.15, 18.46 TA \l "29 C.F.R. §§ 18.15, 18.46" \s "29 C.F.R. §§ 18.15, 18.46" \c 2 .  Specifically, section 18.15 of the applicable Code of Federal Regulations Title 29, section 18.15 provides in pertinent part as follows:
Upon motion by a party or the person from whom discovery is sought, and for good cause shown, the administrative law judge may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense. 
 29 C.F.R. § 18.15 TA \l "29 C.F.R. § 18.15" \s "29 C.F.R. § 18.15" \c 2 .  Similarly, with regard to privileged, classified or sensitive information, sections 18.46 (a) and (b) indicate provide that:

an administrative law judge may issue a protective order or such other orders as in his or her judgment may be consistent with the objectives of (1) protecting privileged communications or (2) preventing undue disclosure of classified or sensitive matter.
29 C.F.R. § 18.46 TA \l "29 C.F.R. § 18.46" \s "29 C.F.R. § 18.46" \c 2 .  In either case, the burden of establishing good cause rests with the person seeking the protective order.  In order to establish “good cause,” the movant must explain and demonstrate “with specificity” why such a protective order should be granted.  29 C.F.R. §§ 18.15, 18.46 TA \s "29 C.F.R. §§ 18.15, 18.46" ; Pearson v. Miller, 211 F. 3d 57 (3d Cir. 2000) TA \l "Pearson v. Miller, 211 F. 3d 57 (3d Cir. 2000)" \s "Pearson v. Miller" \c 1 ; Thomas v. Pulte Homes, Inc., 2005-SOX-9 (Dep’t of Labor Aug. 9, 2005) TA \l "Thomas v. Pulte Homes, Inc., 2005-SOX-9 (Dep't of Labor Aug. 9, 2005)" \s "Thomas v. Pulte Homes, Inc." \c 1 .

The process to try and of limiting the amount of sensitive information that will be subject to disclosure pursuant to a FOIA request is separate and distinct from seeking a protective order.  Initially, it must be recognized that DOL records pertaining to SOX claims are subject to being disclosed pursuant to FOIA requests.  Jordan v. Sprint Nextel Corp., ARB Case No. 06-105 (June 19, 2008) TA \s "Jordan v. Sprint Nextel Corp." ; Koeck v. General Elec. Consumer & Indus., ARB Case No. 08-068 (Aug. 28, 2008) TA \l "Koeck v. General Elec. Consumer & Indus., ARB Case No. 08-068 (Aug. 28, 2008)" \s "Koeck v. General Elec. Consumer & Indus." \c 1 .  During the pendency of an OSHA investigation or appeal, information contained in a SOX case file will generally not be disclosed to the public.  See U.S. Department of Labor, OSHA Whistleblower Investigations Manual, at 1-22 (Sept. 20, 2011), available at http://www.whistleblowers.gov/ TA \s "U.S. Department of Labor, OSHA Whistleblower Investigations Manual" .

However, once OSHA has completed its investigation, in response to a FOIA request, the DOL will be compelled is required to disclose pursuant to a FOIA request any information in its possession that which that does not fall within FOIA’s nine exemptions or three law enforcement- related exclusions.  Id.; see also Jordan, ARB Case No. 06-105, 12 TA \s "Jordan v. Sprint Nextel Corp." ; Koeck, ARB Case No. 08-068, 3 TA \s "Koeck v. General Elec. Consumer & Indus." .  Indeed, the DOL Administrative Review Board has routinely held “there is no authority permitting the sealing of a record in a whistleblower case because the case file is a government record subject to disclosure pursuant to the Freedom of Information Act, unless the record qualifies for an exemption to such disclosure.”  Jordan, ARB Case No. 06-105, 12 TA \s "Jordan v. Sprint Nextel Corp." ; Koeck, ARB Case No. 08-068, 3 TA \s "Koeck v. General Elec. Consumer & Indus." .  The two FOIA exemptions that are most likely to be applicable in SOX whistleblower proceedings involve information concerning:  (1) trade secrets and commercial or financial information obtained from a person that which that is privileged or confidential; or, (2) personnel or medical files and similar file records the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.  See 5 U.S.C. §§552 (b)(4), 552 (b)(6) TA \l "5 U.S.C. §§552 (b)(4), 552 (b)(6)" \s "5 U.S.C. §§552 (b)(4), 552 (b)(6)" \c 2 .

Still, even when the information falls within one of the enumerated FOIA exemptions, the DOL cannot provide any advance assurance that such information will not be disclosed if and when an actual FOIA request is received.  Jordan, ARB Case No. 06-105, 12 TA \s "Jordan v. Sprint Nextel Corp."  (“...no assurances of confidentiality can be given in advance of [a] FOIA request because an agency ‘promise of confidentiality cannot in and of itself defeat the right of disclosure’.”); Koeck, ARB Case No. 08-068, 3 TA \s "Koeck v. General Elec. Consumer & Indus."  (the Board cannot guarantee confidentiality before a FOIA request is received); Thomas, 2005-SOX-9, 3 TA \s "Thomas v. Pulte Homes, Inc." .

Given the peculiarities of the FOIA process, all that party can do in an effort to limit the amount of sensitive information that will be disclosed is to seek in advance to designate, in advance, certain information (as opposed to the entire case file) as subject to one of FOIA’s exemptions.  Id.; see also 29 C.F.R. § 70.26 TA \l "29 C.F.R. § 70.26" \s "29 C.F.R. § 70.26" \c 2 .  The request for such designation must be in writing, and to the extent possible, supported by an affidavit or declaration of an officer or authorized representative.  Jordan v. Sprint Nextel Corp., ARB Case No. 06-105 (June 19, 2008) TA \s "Jordan v. Sprint Nextel Corp." ; Koeck v. General Elec. Consumer & Indus., ARB Case No. 08-068 (Aug. 28, 2008) TA \s "Koeck v. General Elec. Consumer & Indus." ; Thomas v. Pulte Homes, Inc., 2005-SOX-9 (Dep’t of Labor Aug. 9, 2005) TA \s "Thomas v. Pulte Homes, Inc." .  In the event the that the DOL recognizes that particular the information meets one of the FOIA exemptions, such it simply recognition simply ensures that a requesting party will be notified in the event a FOIA request for such information is subsequently filed.  Id.; see also 29 C.F.R. § 70.26 TA \s "29 C.F.R. § 70.26" .  As explained by the Board in Koeck TA \s "Koeck v. General Elec. Consumer & Indus." :

If a submitter perfects a claim of confidentiality, the Department of Labor will notify the submitter promptly if it receives a request for the information; will give the submitter a reasonable period of time to object to the disclosure; will notify the submitter if it decides to disclose the information; and will also notify the submitter if it decides to withhold the information, and the requestor files suit to compel disclosure.

ARB. Case No. 08-068, 4 (citations omitted) (footnote omitted).  As the above discussion reveals, limiting the disclosure of confidential and sensitive information in conjunction with SOX proceedings is extremely challenging.


Particularly difficult issues regarding confidential information may also arise in cases involving in-house attorneys as complainants.  OSHA takes the position that attorney-claimants can file attorney-client privileged information and attorney work product “to the extent necessary to prove their claims.”  See U.S. Department of Labor, OSHA Whistleblower Investigations Manual, at 1-21 (Sept. 20, 2011), available at http://www.whistleblowers.gov/ TA \s "U.S. Department of Labor, OSHA Whistleblower Investigations Manual" .  Furthermore, an employee who refuses to produce documents on the basis that they are privileged runs the risk of a negative inference about their contents.  Id.  That said, OSHA will take special steps to secure privileged documents from unauthorized access in cases involving attorney-complainants and, to the extent allowable, will withhold such information from public disclosure in response to FOIA requests.  Id.  In cases involving attorney-complainants, employers can request written assurance from OSHA that evidence will receive special treatment and be held in confidence to the extent permissible under FOIA.  Id.

Although an employer can make a claim of privilege that protects the entire file in a case involving an attorney, it may not do so in cases where the complainant is not an attorney for the employer.  In that situation, the employer must request the special treatment on a per-document basis.  Id.
2. Arbitration Prohibition May Not Extend to Non-DFA Claims

Under SOX, “[n]o pre-dispute arbitration agreement shall be valid or enforceable if the agreement requires arbitration of a dispute arising under this [Section 806 of SOX].”  18 U.S.C.


§1514A(e).  This provision was not part of the Dodd-Frank amendments to SOX, however, and courts are split on whether this provision applies to exclude claims arising under Dodd-Frank from the arbitration clause in a pre-dispute agreement.  

In Stewart v. Doral Financial Corp., No. 13-1349, 2014 U.S. Dist. LEXIS 22441 (D. P.R. Feb. 21, 2014) TA \l "Stewart v. Doral Financial Corp., No. 13-1349, 2014 U.S. Dist. LEXIS 22441 (D. P.R. Feb. 21, 2014)" \s "Stewart v. Doral Financial Corp." \c 1 , the plaintiff, a former Senior Vice President and Principal Accounting Officer for Doral, reported to management concerns that Doral would fail to accurately report financial information in the upcoming quarters based on comments the CEO made.  Id. at *2.  Doral terminated plaintiff’s employment one month after he reported these concerns.  Id. at *4.  Stewart brought a SOX retaliation claim, as well as a breach of contract claim against Doral.  In analyzing the case, the court refused to dismiss Stewart’s breach of contract claim, finding that the DFA established that arbitration agreements are not enforceable as to SOX claims, as well as any claims that “arise from the same nucleus of operative facts as [] claims under Sarbanes-Oxley.”  Id. at *28.

Just a few months earlier, however, the United States District Court for the Southern District of New York reached the opposite conclusion.  In Murray v. UBS Securities, et al., Civ. No. 2:12-cv-05914-KPF (Opinion and Order, dated Jan. 27, 2014) TA \l "Murray v. UBS Securities, et al., Civ. No. 2:12-cv-05914-KPF (Opinion and Order, dated Jan. 27, 2014)" \s "Murray v. UBS Securities, et al." \c 1 , the Court rejected a plaintiff’s argument that his whistleblower claim could not be arbitrated under a SOX provision that invalidates agreements to arbitrate SOX whistleblower claims.  In that case, the plaintiff was a Commercial Mortgage-Backed Security (CMBS) analyst with UBS Securities.  He alleged that he was terminated for complaining to his supervisors about pressure to manipulate his research to support UBS Securities’ ongoing commercial banking loan origination activities.  Following his termination, plaintiff filed both this lawsuit under Dodd-Frank, and simultaneously filed an administrative claim with OSHA under SOX.  Noting that SOX and Dodd-Frank “are separate pieces of federal legislation, each of which provides a party with distinct rights and responsibilities,” id. at 17, the court granted defendants’ motion to compel arbitration, finding “Plaintiff cannot recast his claim to arise under Sarbanes-Oxley in order to benefit from the prohibition of pre-dispute arbitration agreements afforded under that statute,” Id.  

The U.S. Court of Appeals for the Third Circuit also recognized in Khazin v. TD Ameritrade Holding Corp., No. 14-1689, 2014 WL 6871393 (3d. Cir. Dec. 8, 2014) TA \l "Khazin v. TD Ameritrade Holding Corp., No. 14-1689, 2014 WL 6871393 (3d. Cir. Dec. 8, 2014)" \s "Khazin v. TD Ameritrade Holding Corp." \c 1 , that certain claims under Dodd-Frank are arbitrable.  In Khazin, Plaintiff, a financial services professional, claimed the defendant, TD Ameritrade, fired him for reporting alleged securities violations to his supervisor.  Plaintiff, who was responsible for performing due diligence on financial products for TD Ameritrade customers, alleged he discovered that a product was priced in a manner that did not comply with relevant securities regulations.  Plaintiff reported this to a supervisor who declined to implement the change the plaintiff allegedly sought. Subsequently, the supervisor and human resources confronted Plaintiff about a purported billing irregularity, which Plaintiff claimed was not related to his duties and did not exist.  Plaintiff’s employment was subsequently terminated.  Plaintiff filed suit in U.S. district court, claiming retaliation against him as a whistleblower under Dodd-Frank. Plaintiff, however, had signed an arbitration agreement with his employer, and the company asserted its rights under that agreement.  The district court dismissed Plaintiff’s complaint, holding he was bound by the arbitration agreement because it predated the Dodd-Frank Act. The Third Circuit affirmed, but on different grounds, holding what


it termed the “Anti-Arbitration Provision” in the Dodd-Frank Act did not apply to Dodd-Frank whistleblower claims at all, but rather was limited to whistleblower claims under the Sarbanes-Oxley (“SOX”) Act. 
3. Regulatory Employee Reporting Requirements

Under SOX, an audit committee must establish procedures for:  (1) the receipt, retention and treatment of complaints received by the issuer regarding accounting, internal accounting controls or auditing matters, and (2) the confidential, anonymous submission by employees of the issuer of concerns regarding questionable accounting or auditing matters.  See Section 301 TA \l "Section 301" \s "Section 301" \c 2 .  Compliance with section 301 is particularly important for employers because criminal penalties arising from the unethical or illegal acts of employees may be reduced if the employer has implemented an “effective program to prevent and detect violations of law.”  See U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm TA \l "U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm" \s "U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm" \c 3 ; Thomas A. Buckhoff, The Benefits of a Fraud Hotline, CPA J., July 2003, at 62 TA \l "U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm; Thomas A. Buckhoff, The Benefits of a Fraud Hotline, CPA J., July 2003, at 62" \s "U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm; Thomas A. Buckhoff, The Benefits of a Fraud Hotline, CPA J., July 2003, at 62" \c 3 .
To elaborate on the requirements of Section 301, the SEC issued a final rule that became effective April 25, 2003.  See Standards Relating to Listed Company Audit Committees, Securities Exchange Act of 1934/Sarbanes-Oxley Act of 2002, SEC Release Nos. 33-8220, 34-47654 (Apr. 25, 2003) TA \l "Standards Relating to Listed Company Audit Committees, Securities Exchange Act of 1934/Sarbanes-Oxley Act of 2002, SEC Release Nos. 33-8220, 34-47654 (Apr. 25, 2003)" \s "Standards Relating to Listed Company Audit Committees, Securities Exchange Act of 1934/Sarbanes-Oxley Act of 2002, SEC Release Nos. 33-8220, 34-47654 (Apr. 25, 2003)" \c 3 , available at http://www.sec.gov/rules/final/33-8220.htm.  The rule does not mandate specific procedures for compliance.  “The SEC do[es] not believe in this instance that a ‘one-size-fits-all’ approach would be appropriate.”  See id.  Unfortunately, what procedures are appropriate is not yet clear.  Audit committees have the discretion to develop and utilize procedures appropriate to the circumstances.  Any procedure will be judged by whether it effectively processes complaints and whether it provides employees with a means to make submissions confidentially.  Employers must currently be in compliance with § 301.  See id.
4. Reporting Options for Employers

Since the SEC declined to adopt more specific guidelines, an employer faces a number of methods for implementing the requirements of Section 301 to diffuse whistleblower claims.  Employees may not trust the confidentiality of traditional internal hotlines, and the hotline might lack credibility if the process could possibly convey whistleblower complaints to the very people implicated in those charges.  See Tony Malone & Marian Exall, The Hotline as a Board Safety Valve, Directors & Boards 54, Vol. 27 (March 22, 2003) available at 2003 WL 17143774 TA \l "Tony Malone & Marian Exall, The Hotline as a Board Safety Valve, Directors & Boards 54, Vol. 27 (March 22, 2003) available at 2003 WL 17143774" \s "Tony Malone & Marian Exall, The Hotline as a Board Safety Valve, Directors & Boards 54, Vol. 27 (March 22, 2003) available at 2003 WL 17143774" \c 3 .  Simply setting up a hotline with the caller ID disabled may not satisfy the SEC.  See Craig Schneider, Dial “M” for Malfeasance, CFO Magazine (March 12, 2003), available at http://www.cfo.com/ article.cfm/3008502/ TA \l "Craig Schneider, Dial \"M\" for Malfeasance, CFO Magazine (March 12, 2003), available at http://www.cfo.com/ article.cfm/3008502/" \s "Craig Schneider, Dial \"M\" for Malfeasance, CFO Magazine (March 12, 2003), available at http://www.cfo.com/ article.cfm/3008502/" \c 3 .  In light of the need for an anonymous method of whistleblower reporting, a cottage industry of third-party vendors has emerged, offering outsourcing for an employer’s SOX compliance.  Id.; see also Carol B. Johnson & Charlotte J. Wright, Make It Easy and They Will Come:  U.S. Corporations Are Liable for the Criminal and Fraudulent Acts of their Employees.  But They Can Mitigate the Risk by Demonstrating a Solid Internal Corporate Compliance Program for Employee Reporting, Internal Auditor, Feb. 1, 2004, at 69; Ellen Florian, Can Tech Untangle Sarbanes-Oxley?, Fortune, Sept. 29, 2003, at 125 TA \l "Carol B. Johnson & Charlotte J. Wright, Make It Easy and They Will Come:  U.S. Corporations Are Liable for the Criminal and Fraudulent Acts of their Employees. But They Can Mitigate the Risk by Demonstrating a Solid Internal Corporate Compliance Program for Employee Reporting, Internal Auditor, Feb. 1, 2004, at 69; Ellen Florian, Can Tech Untangle Sarbanes-Oxley?, Fortune, Sept. 29, 2003, at 125" \s "Carol B. Johnson & Charlotte J. Wright, Make It Easy and They Will Come:  U.S. Corporations Are Liable for the Criminal and Fraudulent Acts of their Employees.  But They Can Mitigate the Risk by Demonstrating a Solid Internal Corporate Compliance Program for" \c 3 ; Adventures in “SOX” Compliance, D & O Advisor, July 17, 2003, at D14 TA \l "Adventures in "SOX\" Compliance, D & O Advisor, July 17, 2003, at D14" \s "Adventures in "SOX\" Compliance, D & O Advisor, July 17, 2003, at D14" \c 3 .  These provide a neutral party who (1) may be more readily trusted by employees; (2) may be better able to judge the seriousness of the allegations; and (3) may be better able to direct employees to the appropriate party within the company.  These third party vendors tout their ability to keep employees complaints anonymous and confidential.  One provider, SECtips.com, runs a dedicated website where employees can log on and send the information.  The user’s identity is protected by specially developed privacy technology.  See Whistleblowers Get a Cloaking Device, Bank Tech. News 18 (June 6, 2003) TA \l "Whistleblowers Get a Cloaking Device, Bank Tech. News 18 (June 6, 2003)" \s "Whistleblowers Get a Cloaking Device" \c 3 .  Of course these hotlines are only effective if employees are aware that they exist and are available.  For such a system to be effective, an employer must clearly and repeatedly advertise the hotline, and how and when to use it.  See Malone & Exall TA \s "Tony Malone & Marian Exall, The Hotline as a Board Safety Valve, Directors & Boards 54, Vol. 27 (March 22, 2003) available at 2003 WL 17143774" .  It is incumbent upon employers to make sure that employees remain informed of the proper procedures.

Even assuming that employees are aware of the hotline and feel comfortable using it, a number of problems exist.  Companies may lose the attorney-client privilege where a third-party non-attorney investigates the claims.  In addition, for the same reason that OSHA may have difficulty investigating these cases, it would take special training for a third-party investigator to distinguish between meritorious and baseless claims (to tell the difference between “Chicken Little or Deep Throat”), and to determine which questions to ask next, so that the whistleblower’s information may be investigated properly.  See Gavin B. Grover & Larry M. Spirgel, Sarbanes-Oxley “Hotline” Procedures:  Who Should Be Doing The Listening? TA \l "Grover, Gavin B. & Spirgel, Larry M., Sarbanes-Oxley \"Hotline\" Procedures:  Who Should Be Doing The Listening?" \s "Grover & Spirgel" \c 3  available at http://articles.corporate.findlaw.com/ articles/file/00070/008882; see also Malone & Exall TA \s "Tony Malone & Marian Exall, The Hotline as a Board Safety Valve, Directors & Boards 54, Vol. 27 (March 22, 2003) available at 2003 WL 17143774" .  Such extensive training raises the cost of these systems and may make internal systems appear more attractive to employers.

Guidance concerning the sufficiency of an employer’s reporting or compliance scheme may be found in the 2004 amendments to the Federal Sentencing Guidelines (“the Guidelines”).  U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm TA \l "Federal Sentencing Guidelines ("the Guidelines\").  U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm" \s "Federal Sentencing Guidelines (\"the Guidelines\").  U.S. Sentencing Guidelines Manual, § 8B2.1 (Nov. 2008), available at http://www.ussc.gov/2008guid/TABCON08.htm" \c 3 .  In January 2005, the United States Supreme Court ruled that the Guidelines were unconstitutional insofar as they impose mandatory criminal sentences higher than the maximum authorized by a jury verdict.  See United States v. Booker, 125 S. Ct. 738 (2005) TA \l "United States v. Booker, 125 S. Ct. 738 (2005)" \s "United States v. Booker, 125 S. Ct. 738 (2005)" \c 1 .  Rather than apply the Guidelines in a mandatory fashion, the Court advised federal district courts to “consult [the] Guidelines and take them into account when sentencing.”  Id. at 767 TA \s "United States v. Booker, 125 S. Ct. 738 (2005)" .  Thus, although the Guidelines’ authority over criminal sentencing has been restricted, they nonetheless provide valuable guidance concerning corporate compliance issues.
� 15 U.S.C. § 78o(d)� TA \l "15 U.S.C. § 78o(d)" \s "15 U.S.C. § 78o(d)" \c 2 �. 


� Id. §78c.


� 18 U.S.C. § 1514A(a)� TA \s "18 U.S.C. § 1514A(a)" �.


� 29 C.F.R. § 1980.103� TA \l "29 C.F.R. § 1980.103" \s "29 C.F.R. § 1980.103" \c 2 �.


� Id. § 1910.103(b); see also � TA \l "Sylvester v. Parexel International, L.L.C., ARB Case No. 07-123 (May 25, 2011)" \s "Sylvester v. Parexel International, L.L.C." \c 1 �Sylvester v. Parexel International, L.L.C., ARB Case No. 07-123 (May 25, 2011).


� Labaton Sucharow and the University of Notre Dame, The Street, the Bull and the Crisis: A Survey of the US & UK Financial Services Industry (May 2015).� TA \l "Labaton Sucharow and the University of Notre Dame, The Street, the Bull and the Crisis: A Survey of the US & UK Financial Services Industry (May 2015)." \s "Labaton Sucharow and the University of Notre Dame, The Street, the Bull and the Crisis: A Survey of the US & UK Financial Services Industry (May 2015)." \c 3 �  See also The Network, Embracing Whistleblowers: Understand the Real Risk and Cultivate a Culture of Reporting (2015)� TA \l "The Network, Embracing Whistleblowers: Understand the Real Risk and Cultivate a Culture of Reporting (2015)" \s "The Network, Embracing Whistleblowers: Understand the Real Risk and Cultivate a Culture of Reporting (2015)" \c 3 � (discussing whistleblower trends and statistics).


� Labaton Sucharow’s Second Annual Integrity Survey of the American Public (Sept. 2012)� TA \l "Labaton Sucharow's Second Annual Integrity Survey of the American Public (Sept. 2012)" \s "Labaton Sucharow's Second Annual Integrity Survey of the American Public (Sept. 2012)" \c 3 �. 


� 15 U.S.C. § 78u-6(h)� TA \l "15 U.S.C. § 78u-6(h)" \s "15 U.S.C. § 78u-6(h)" \c 2 �.


� 15 U.S.C. § 78(a)� TA \s "15 U.S.C. § 78(a)" �.


� 29 C.F.R. § 1980.101� TA \l "29 C.F.R. § 1980.101" \s "29 C.F.R. § 1980.101" \c 2 �.


� � TA \l "Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1378 (N.D. Ga. 2004)" \s "Collins v. Beazer Homes USA, Inc." \c 1 �Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1378 n.7 (N.D. Ga. 2004); Klopfenstein v. PPC Flow Tech. Holdings, Inc., ARB Case No. 04�149, 13 (May 31, 2006), aff’d following remand, ARB Case Nos. 07-021 & 07-022 (Aug. 31, 2009) (interpreting SOX as requiring the complainant name “at least one respondent who is covered under the Act as an ‘officer, employee, contractor, subcontractor, or agent’ of such a company”), aff’d on other grounds sub nom., � TA \l "Klopfenstein v. Administrative Review Bd., 2010 U.S. App. LEXIS 24243 (5th Cir. Nov. 23, 2010)" \s "Klopfenstein v. Administrative Review Bd." \c 1 �Klopfenstein v. Administrative Review Bd., 2010 U.S. App. LEXIS 24243 (5th Cir. Nov. 23, 2010); � TA \l "Gonzalez v. Colonial Bank, 2004-SOX-39 (Dep't of Labor Aug. 20, 2004)" \s "Gonzalez v. Colonial Bank" \c 1 �Gonzalez v. Colonial Bank, 2004-SOX-39 (Dep’t of Labor Aug. 17, 2004); Cf. Brady v. Calyon Sec. (USA), Inc., 406 F. Supp. 2d 307, 318 (S.D.N.Y. 2005)� TA \l "Brady v. Calyon Sec. (USA), Inc., 406 F. Supp. 2d 307 (S.D.N.Y. 2005)" \s "Brady v. Calyon Sec. (USA), Inc." \c 1 � (employee of non-public company that acted as an agent for publicly traded entities in limited financial transactions, was not protected by SOX).


� Id. 


� See, e.g., Rao v. DaimlerChrysler Corp., 2007 U.S. Dist. LEXIS 34922, at **13-14 (E.D. Mich. May 14, 2007)� TA \l "Rao v. DaimlerChrysler Corp., 2007 U.S. Dist. LEXIS 34922, at **13-14 (E.D. Mich. May 14, 2007)" \s "Rao v. DaimlerChrysler Corp." \c 1 � (discussing the trend among the administrative law judges to require employees to name the public parent). 


� 18 U.S.C. § 1514A(a)� TA \s "18 U.S.C. § 1514A(a)" �.


� 15 U.S.C. § 78u-6(a)(6)� TA \l "15 U.S.C. § 78u-6(a)(6)" \s "15 U.S.C. § 78u-6(a)(6)" \c 2 �.


� 15 U.S.C. § 78u-6(h)(1)(A)� TA \l "15 U.S.C. § 78u-6(h)(1)(A)" \s "15 U.S.C. § 78u-6(h)(1)(A)" \c 2 �.


� Kramer v. Trans-Lux Corp., 2012 U.S. Dist. LEXIS 136939, at *3 (D. Conn. Sept. 25, 2012)� TA \s "Kramer v. Trans-Lux Corp." �; � TA \l "Ott v. Fred Alger, No. 11-cv-4418, 2012 U.S. Dist. LEXIS 143339, *12 (S.D. N.Y. Sept. 27, 2012)" \s "Ott v. Fred Alger" \c 1 �Ott v. Fred Alger Mgmt., Inc., 2012 U.S. Dist. LEXIS 143339, at *2 (S.D.N.Y. Sept. 27, 2012).


� See also Ott, 2012 U.S. Dist. LEXIS 143339, at *2� TA \s "Ott v. Fred Alger" �.


� See also Berman v. Neo@Ogilvy LLC, No. 1:14-cv-523-GHW-SN, 2014 U.S. Dist. LEXIS 168840 (S.D.N.Y. Dec. 4, 2014)� TA \l "Berman v. Neo@Ogilvy LLC, No. 1:14-cv-523-GHW-SN, 2014 U.S. Dist. LEXIS 168840 (S.D.N.Y. Dec. 4, 2014)" \s "Berman v. Neo@Ogilvy" \c 1 � (adopting Asadi, holding Dodd-Frank applies only to employees who file a report to SEC). 


� Id. at *25.


� Id. at *27.


� See Wagner v. Bank of America Corp., No. 12-cv-00381-RBJ, 2013 U.S. Dist. LEXIS 101297, at **15-17 (D. Colo. July 19, 2013)� TA \l "Wagner v. Bank of America Corp., No. 12-cv-00381-RBJ, 2013 U.S. Dist. LEXIS 101297, at **15-17 (D. Colo. July 19, 2013)" \s "Wagner v. Bank of America Corp." \c 1 � (“if subsection (iii) were interpreted to permit a non-whistleblower to sue under Dodd-Frank, then Sarbanes-Oxley’s anti-retaliation provisions would be moot . . .”); Banko v. Apple, No. CV 13-02977 RS (S.D. Cal. Sep. 26, 2013)� TA \l "Banko v. Apple, No. CV 13-02977 RS (S.D. Cal. Sep. 26, 2013)" \s "Banko v. Apple" \c 1 �; Englehart v. Career Ed. Corp., No. 8:14-cv-444-T-33EAJ, 2014 U.S. Dist. LEXIS 64996 (M.D. Fla. May 12, 2014)� TA \l "Englehart v. Career Ed. Corp., No. 8:14-cv-444-T-33EAJ, 2014 U.S. Dist. LEXIS 64996 (M.D. Fla. May 12, 2014)" \s "Englehart v. Career Ed. Corp." \c 1 �.  But see Ellington v. Giacoumakis, No. 13-11791-RGS (D. Mass. Oct. 16, 2013)� TA \s "Ellington v. Giacoumakis" � (“This court respectfully disagrees [with Asadi] and instead adopts the SEC’s interpretation of the relevant provisions of Dodd-Frank.”); Azim v. Tortoise Capital Advisors, LLC, No. 13-2267-DDC, 2015 U.S. Dist. LEXIS 16402 (D. Kan. Jan. 14, 2015)� TA \l "Azim v. Tortoise Capital Advisors, LLC, No. 13-2267-DDC, 2015 U.S. Dist. LEXIS 16402 (D. Kan. Jan. 14, 2015)" \s "Azim v. Tortoise" \c 1 � (holding Dodd-Frank whistleblower need only make internal complaint).


� See also Di Giammarino v. Barclays Capital, Inc., 2005-SOX-00106 (Dep’t of Labor July 7, 2006)� TA \l "Di Giammarino v. Barclays Capital, Inc., 2005-SOX-00106 (Dep't of Labor July 7, 2006)" \s "Di Giammarino v. Barclays Capital, Inc." \c 1 � (dismissing case for lack of jurisdiction where the employee, a U.S. citizen, worked abroad for a foreign company); Concone v. Capital One Fin. Corp., 2005-SOX-6 (Dep’t of Labor Dec. 3, 2004)� TA \l "Concone v. Capital One Fin. Corp., 2005-SOX-6 (Dep't of Labor Dec. 3, 2004)" \s "Concone v. Capital One Fin. Corp." \c 1 � (Italian citizen working for U.S. corporation in Europe not covered by SOX whistleblowing protections); Ahluwalia v. ABB, Inc., ARB Case No. 08-008 (June 30, 2009)� TA \l "Ahluwalia v. ABB, Inc., ARB Case No. 08-008 (June 30, 2009)" \s "Ahluwalia v. ABB, Inc." \c 1 � (affirming dismissal where foreign national worked exclusively outside the United States for a foreign company); Salian v. ReedHycalog UK, ARB Case No. 07-080 (Dec. 31, 2008)� TA \l "Salian v. ReedHycalog UK, ARB Case No. 07-080 (Dec. 31, 2008)" \s "Salian v. ReedHycalog UK" \c 1 � (finding complainant failed to raise a “genuine issue of material fact whether, as a foreign national employed by a foreign company,” he was protected under SOX).


� The ARB noted that Section 929P of Dodd-Frank provides federal district courts jurisdiction over proceedings brought or instituted by the Securities Exchange Commission or the U.S. government.  Nevertheless, Section 929A of that Act, which addresses SOX’s Section 806(a), failed to include similar language.  


� 577 F.3d 989 (9th Cir. 2009)� TA \s "Van Asdale v. International Game Tech." �.


� Id. at 995.


� Id. at 995-96.


� Id. at 995.


� 2006-SOX-41 (ARB Sept. 30, 2009)� TA \s "Jordan v. Sprint Nextel Corp." �.


� Id. at **14-15.


� Id. at *15. 


� Id. at *17. 


� Id. 


� See also Wadler v. Bio-Rad Labs., Inc., No. 15-cv-02356-JCS, 2015 U.S. Dist. LEXIS 144468 (N.D. Cal. Oct. 23, 2015)� TA \s "Wadler v. Bio-Rad Labs., Inc." � (allowing former in-house general counsel to bring suit against members of a company’s Board of Directors individually under SOX and Dodd-Frank for whistleblower retaliation where he alleged he was terminated for opposing recommendations of outside investigation conducted under the Foreign Corrupt Practices Act).


� See Jordan v. Sprint Nextel Corp., 2006-SOX-41, at **14-15 (ARB Sept. 30, 2009)� TA \l "Jordan v. Sprint Nextel Corp., 2006-SOX-41, at **14-15 (ARB Sept. 30, 2009)" \s "Jordan v. Sprint Nextel" \c 1 �. 


� 17 C.F.R. § 205.3� TA \l "17 C.F.R. § 205.3" \s "17 C.F.R. § 205.3" \c 2 �.


� Id. 


� Id. 


� A New York state court recently dismissed a qui tam action brought by a company’s in-house counsel.  State of New York ex rel. Danon v Vanguard Group, Inc., No. 100711/13, 2015 N.Y. Misc. LEXIS 4239 (N.Y. Sup. Ct. Nov. 13, 2015)� TA \l "State of New York ex rel. Danon v Vanguard Group, Inc., No. 100711/13, 2015 N.Y. Misc. LEXIS 4239 (N.Y. Sup. Ct. Nov. 13, 2015)" \s "State of New York ex rel. Danon v Vanguard Group, Inc." \c 1 �.  The court held that the plaintiff violated his ethical obligations by revealing confidential material.  Even if the plaintiff reasonably believed that his client intended to commit a crime, the plaintiff had alternate means of preventing the alleged fraud without filing suit and his disclosures were overbroad by including past conduct that was not part of an ongoing or future crime.  Although the company successfully defeated the lawyer’s suit, many of the company’s confidential documents were turned over to the IRS, SEC, and other state taxing authorities, all of whom could still bring their own claims.  


� Spinner v. David Landau & Assocs., L.L.C., ARB Nos. 10-111 and -115, ALJ No. 2010-SOX-29 (May 31, 2012)� TA \l "Spinner v. David Landau & Assocs., L.L.C., ARB Nos. 10-111 and -115, ALJ No. 2010-SOX-29 (May 31, 2012)" \s "Spinner v. David Landau & Assocs., L.L.C." \c 1 � (citing Charles v. Profit Inv. Mgmt., ARB No. 10-071, ALJ No. 2009-SOX-040 (Dec. 16, 2011)� TA \l "Charles v. Profit Inv. Mgmt., ARB No. 10-071, ALJ No. 2009-SOX-040 (Dec. 16, 2011)" \s "Charles v. Profit Inv. Mgmt." \c 1 �; Funke v. Federal Express Corp., ARB No. 09-004, ALJ No. 2007-SOX-043 (July 8, 2011)� TA \l "Funke v. Federal Express Corp., ARB No. 09-004, ALJ No. 2007-SOX-043 (July 8, 2011)" \s "Funke v. Federal Express Corp." \c 1 �; and Johnson v. Siemens Building Techs., ARB No. 08-032, ALJ No. 2005-SOX-015 (Mar. 31, 2011)� TA \l "Johnson v. Siemens Building Techs., ARB No. 08-032, ALJ No. 2005-SOX-015 (Mar. 31, 2011)" \s "Johnson v. Siemens Building Techs." \c 1 �).


� 18 U.S.C. § 1507� TA \l "18 U.S.C. § 1507" \s "18 U.S.C. § 1507" \c 2 �; 29 C.F.R. § 1980.101� TA \s "29 C.F.R. § 1980.101" �; see also Fleszar v. American Med. Ass’n, 2007�SOX-30 (Dep’t of Labor June 13, 2007), aff’d, ARB Case Nos. 07-091 & 08-061 (Mar. 31, 2009)� TA \l "Fleszar v. American Med. Ass'n, 2007�SOX-30 (Dep't of Labor June 13, 2007), aff'd, ARB Case Nos. 07-091 & 08-061 (Mar. 31, 2009)" \s "Fleszar v. American Med. Ass'n." \c 1 � (dismissing complaint against the AMA, which was not a publicly traded corporation and did not have any registered securities, and noting that the AMA’s contractual relationships with publicly traded corporations, standing alone, was insufficient to make the AMA a covered employer). 


� See Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1374 n.7 (N.D. Ga. 2004)� TA \s "Collins v. Beazer Homes USA, Inc." �; Johnson v. Siemens Bldg. Techs., Inc., ARB Case. No. 08-032, 17 (Mar. 31, 2011)� TA \s "Johnson v. Siemens Building Techs." �; Klopfenstein v. PPC Flow Tech. Holdings, Inc., ARB Case No. 04-149, 13 (May 31, 2006), aff’d following remand, ARB Case Nos. 07-021 & 07-022 (Aug. 31, 2009)� TA \l "Klopfenstein v. PPC Flow Tech. Holdings, Inc., ARB Case No. 04-149, 13 (May 31, 2006), aff'd following remand, ARB Case Nos. 07-021 & 07-022 (Aug. 31, 2009)" \s "Klopfenstein v. PPC Flow Tech. Holdings, Inc." \c 1 � (interpreting SOX as requiring that the complainant name “at least one respondent who is covered under the Act as an ‘officer, employee, contractor, subcontractor, or agent’ of such a company”), aff’d on other grounds sub nom., Klopfenstein v. Administrative Review Bd., 2010 U.S. App. LEXIS 24243 (5th Cir. Nov. 23, 2010)� TA \s "Klopfenstein v. Administrative Review Bd." �; Gonzalez v. Colonial Bank, 2004-SOX-39 (Dep’t of Labor Aug. 20, 2004)� TA \s "Gonzalez v. Colonial Bank" �; Morefield v. Exelon Servs., Inc., 2004�SOX�2 (Dep’t of Labor Jan. 28, 2004)� TA \s "Morefield v. Exelon Services, Inc." �. 


� See, e.g., Rao v. DaimlerChrysler Corp., 2007 U.S. Dist. LEXIS 34922, at **13-14 (E.D. Mich. May 14, 2007)� TA \s "Rao v. DaimlerChrysler Corp." � (discussing the trend among the administrative law judges to require employees to name the public parent); Andrews v. ING North Am. Ins. Corp., 2005-SOX-50, 2005-SOX-51 (Dep’t of Labor Feb. 17, 2006)� TA \s "Andrews v. ING North American Insurance Corp." �� TA \s "Andrews v. ING North American Insurance Corp." � (dismissing action against non-publicly traded corporation that was a distant subsidiary of a publicly traded parent, where parent was not named in the complaint). 


� Section 929 of the Dodd-Frank Act (codified at 18 U.S.C. § 1514A)� TA \l "Section 929 of the Dodd-Frank Act (codified at 18 U.S.C. § 1514A)" \s "Section 929 of the Dodd-Frank Act (codified at 18 U.S.C. § 1514A)" \c 2 �.


� Section 922(b) of the Dodd-Frank Act (codified at 18 U.S.C. § 1514A)� TA \l "Section 922(b) of the Dodd-Frank Act (codified at 18 U.S.C. § 1514A)" \s "Section 922(b) of the Dodd-Frank Act (codified at 18 U.S.C. § 1514A)" \c 2 �.


� Leshinsky v. Telvent GIT, S.A., 873 F. Supp. 2d 582, 584 (S.D.N.Y. 2012)� TA \l "Leshinsky v. Telvent GIT, S.A., 873 F. Supp. 2d 582 (S.D.N.Y. 2012)" \s "Leshinsky v. Telvent GIT, S.A." \c 1 �.


� Mart v. Gozdecki, 2012 U.S. Dist. LEXIS 163762 (N.D. Ill. Nov. 16, 2012)� TA \l "Mart v. Gozdecki, 2012 U.S. Dist. LEXIS 163762 (N.D. Ill. Nov. 16, 2012)" \s "Mart v. Gozdecki" \c 1 �.


� 18 U.S.C. § 1514A(a)� TA \s "18 U.S.C. § 1514A(a)" �.


� Procedures for Handling of Discrimination Complaints Under Section 806 of the Corporate Criminal Fraud Accountability Act of 2002, Title VIII of the Sarbanes-Oxley Act of 2002; Final Rule, 69 Fed. Reg. 52,104 and 52,105 (Aug. 24, 2004) (codified at 29 C.F.R. pt. 1980)� TA \l "Procedures for Handling of Discrimination Complaints Under Section 806 of the Corporate Criminal Fraud Accountability Act of 2002, Title VIII of the Sarbanes-Oxley Act of 2002; Final Rule, 69 Fed. Reg. 52,104 and 52,105 (Aug. 24, 2004) (codified at 29 C.F.R. pt. 1980)" \s "Procedures for Handling of Discrimination Complaints Under Section 806 of the Corporate Criminal Fraud Accountability Act of 2002, Title VIII of the Sarbanes-Oxley Act of 2002; Final Rule, 69 Fed. Reg. 52,104 and 52,105 (Aug. 24, 2004) (codified at 29 C.F" \c 3 �.


� See Kalkunte v. DVI Fin. Servs., Inc., ARB Case Nos. 05-139 & 05-140 (Feb. 27, 2009)� TA \l "Kalkunte v. DVI Fin. Servs., Inc., ARB Case Nos. 05-139 & 05-140 (Feb. 27, 2009)" \s "Kalkunte v. DVI Fin. Servs., Inc." \c 1 � (finding that company hired to assist covered employer during bankruptcy was a contractor, subcontractor, or agent and can be liable if a violation is established) (pre-Dodd-Frank Act); Reno v. Westfield Corp., Inc., 2006-SOX-00030 (Dep’t of Labor Feb. 23, 2006)� TA \l "Reno v. Westfield Corp., Inc., 2006-SOX-00030 (Dep't of Labor Feb. 23, 2006)" \s "Reno v. Westfield Corp., Inc." \c 1 � (dismissing the employee’s complaint where the employee was employed by the contractor of a publicly traded corporation and the publicly traded corporation had no involvement whatsoever in the employee’s employment) (pre-Dodd-Frank Act).  See also Fleszar v. DOL, 598 F.3d 912, 915 (7th Cir. 2010)� TA \l "Fleszar v. DOL, 598 F.3d 912 (7th Cir. 2010)" \s "Fleszar v. DOL" \c 1 � (declining to extend definition to “anyone who has any contract with an issuer of securities”), cert. denied, 131 S. Ct. 423 (2010).


� See Roulett v. American Capital Access Serv. Corp., 2004-SOX-78 (Dep’t of Labor Dec. 22, 2004), aff’d, 2007 U.S. Dist. LEXIS 19791, at **6-7 (S.D.N.Y. Mar. 2, 2007)� TA \s "Roulett v. American Capital Access Serv. Corp." �; see also, Stalcup v. Sonoma Coll., 2005�SOX-00114 (Dep’t of Labor Feb. 7, 2006)� TA \l "Stalcup v. Sonoma Coll., 2005�SOX-00114 (Dep't of Labor Feb. 7, 2006)" \s "Stalcup v. Sonoma Coll." \c 1 �.


� Id.


� Id. 


� 29 C.F.R. §1980.104(e)� TA \l "29 C.F.R. §1980.104(b)" \s "29 C.F.R. §1980.104(e)" \c 2 �; see also; Welch v. Chao, 536 F.3d 269, 275 (4th Cir. 2008), cert. denied, 129 S. Ct. 1985 (2009)� TA \l "Welch v. Chao, 536 F.3d 269 (4th Cir. 2008), cert. denied, 129 S. Ct. 1985 (2009)" \s "Welch v. Chao" \c 1 �; Allen v. Administrative Review Bd., 514 F.3d 468, 477 (5th Cir. 2008)� TA \l "Allen v. Administrative Review Bd., 514 F.3d 468 (5th Cir. 2008)" \s "Allen v. Administrative Review Bd." \c 1 �; Collins, 334 F. at 1375-76.


� Id.; see also Boyd v. Accuray, Inc., No. 12-16589, 2015 WL 545385, at *1 (9th Cir. Feb. 11, 2015)� TA \l "Boyd v. Accuray, Inc., No. 12-16589, 2015 WL 545385, at *1 (9th Cir. Feb. 11, 2015)" \s "Boyd v. Accuray, Inc." \c 1 � (dismissing SOX claim finding “no persuasive evidence that [defendant’s] ‘falsified inventory surplus’ violated any securities law”).


� Day v. Staples, Inc., 555 F.3d 42, 54 (1st Cir. 2009)� TA \s "Day v. Staples, Inc." �; � TA \l "Harp v. Charter Communications, Inc., 558 F.3d 722 (7th Cir. 2009)" \s "Harp v. Charter Communications, Inc." \c 1 �Harp v. Charter Commc’ns, Inc., 558 F.3d 722, 723 (7th Cir. 2009); Van Asdale v. International Game Tech., 577 F.3d 989, 1000-01 (9th Cir. 2009)� TA \s "Van Asdale v. International Game Tech." �; Welch, 536 F.3d 269� TA \s "Welch v. Chao" �; Allen, 514 F.3d 468, 476 (5th Cir. 2008)� TA \s "Allen v. Administrative Review Bd." �.


� See Gale v. U.S. Dep’t of Labor, 2010 U.S. App. LEXIS 13104, at *10 (11th Cir. June 25, 2010)� TA \l "Gale v. U.S. Dep't of Labor, 2010 U.S. App. LEXIS 13104, at *10 (11th Cir. June 25, 2010)" \s "Gale v. U.S. Dep't of Labor" \c 1 � (unpublished) (affirming the ARB’s decision that plaintiff lacked a subjective belief necessary to maintain a SOX claim because he “did not actually believe that [his employer’s] activities were illegal or fraudulent”).


� Allen, 514 F.3d at 477� TA \s "Allen v. Administrative Review Bd." �; see also Kalkunte v. DVI Fin. Servs., Inc., ARB Case Nos. 05-139 & 05-140 (Feb. 27, 2009)� TA \s "Kalkunte v. DVI Fin. Servs., Inc." � (former assistant general counsel engaged in protected activity when she reported to the board fraudulent disclosure practices and the CEO’s attempt to interfere with investigation being conducted by outside counsel); Harp, 558 F.3d 722� TA \s "Harp v. Charter Communications, Inc." � (finding that laid-off auditing supervisor for a cable company failed to establish she had a reasonable belief that alleged overpayment to contractor constituted a fraud); Livingston v. Wyeth, Inc., 520 F.3d 344, 352-56 (4th Cir. 2008)� TA \l "Livingston v. Wyeth, Inc., 520 F.3d 344 (4th Cir. 2008)" \s "Livingston v. Wyeth, Inc." \c 1 � (finding that employee complaining about company’s failure to comply with training requirements did not have a reasonable belief that securities laws had been or were being violated). 


� Id.; Van Asdale, 577 F.3d at 1001, 1002� TA \s "Van Asdale v. International Game Tech." � (employees need only show they reasonably believed fraud occurred or that they were fired for suggesting further inquiry into suspected fraud; “requiring an employee to essentially prove the existence of fraud before suggesting the need for an investigation would hardly be consistent with Congress’s goal of encouraging disclosure”).


� Id. at 54-58.


� Id. at 56.


� Sylvester, ARB Case No. 07-123, at 55-58.


� Id. at 57.


� Id. at 58.


� Id. at 16.


� Id. at 37-38.


� Id. at 19 (emphasis added); see also Inman v. Fannie Mae, ARB Case No. 08-060, at 5-7 (June 28, 2011)� TA \l "Inman v. Fannie Mae, ARB Case No. 08-060, at 5-7 (June 28, 2011)" \s "Inman v. Fannie Mae" \c 1 � (“protected activity” included “uncover[ing] unreconciled account balances and identif[ying] additional forms of financial inaccuracies and indicators of fraud” that had not been reported to the Office of Federal Housing Enterprise Oversight); Brown v. Lockheed Martin Corp., ARB Case No. 10�050, at 9-10 (Feb. 28, 2011), aff’d 2013 U.S. App.  LEXIS 11159 (10th Cir. June 4, 2013)� TA \l "Brown v. Lockheed Martin Corp., ARB Case No. 10�050, at 9-10 (Feb. 28, 2011), aff'd 2013 U.S. App.  LEXIS 11159 (10th Cir. June 4, 2013)" \s "Brown v. Lockheed Martin Corp." \c 1 � (“protected activity” under SOX included a complaint alleging that in violation of company policy, a company executive spent company funds on expenses incurred to recruit as paramours U.S. soldiers in Iraq, and that she reasonably believed that the executive “engaged in mail fraud and wire fraud” rather than fraud against shareholders) (citing Sylvester).


� Lockheed Martin Corp. v. Administrative Review Bd., 717 F.3d 1121, 1136 (10th Cir. June 4, 2013)� TA \l "Lockheed Martin Corp. v. Administrative Review Bd., 717 F.3d 1121 (10th Cir. June 4, 2013)" \s "Lockheed Martin Corp. v. Administrative Review Bd." \c 1 �.


� � TA \l "18 U.S.C. § 1514A" \s "18 U.S.C. § 1514A" \c 2 �18 U.S.C. § 1514A; 49 U.S.C. § 42121� TA \l "49 U.S.C. § 42121" \s "49 U.S.C. § 42121" \c 2 �.


� See U.S. Dep’t of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/� TA \l "U.S. Dep't of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/" \s "U.S. Dep't of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/" \c 3 � (“For example, one of the respondent’s managers need not have specific knowledge that the complainant contacted a regulatory agency if his or her previous internal complaints would cause the respondent to suspect a regulatory action was initiated by the complainant.”).


� Id.


� Id.; see also Westawski v. Merck & Co., No. CIV.A. 14-3239, 2015 WL 463949, at *7 (E.D. Pa. Feb. 4, 2015)� TA \l "Westawski v. Merck & Co., No. CIV.A. 14-3239, 2015 WL 463949, at *7 (E.D. Pa. Feb. 4, 2015)" \s "Westawski v. Merck & Co." \c 1 � (denying motion to dismiss holding is sufficient to show that corporation, as opposed to immediate supervisor, knew of protected activity). 


� See U.S. Dep’t of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/.� TA \s "U.S. Dep't of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/" �


� See Henrich v. Ecolab, Inc., 2004-SOX-51 (Dep’t of Labor Nov. 23, 2004), aff’d, ARB Case No. 05-030 (June 29, 2006), reconsideration denied, (May 30, 2007)� TA \l "Henrich v. Ecolab, Inc., 2004-SOX-51 (Dep't of Labor Nov. 23, 2004), aff'd, ARB Case No. 05-030 (June 29, 2006), reconsideration denied, (May 30, 2007)" \s "Henrich v. Ecolab, Inc." \c 1 �.


� 29 C.F.R. § 1980.102(a)� TA \l "29 C.F.R. § 1980.102(a)" \s "29 C.F.R. § 1980.102(a)" \c 2 �.


� See Dolan v. EMC Corp., 2004-SOX-1 (Dep’t of Labor Mar. 24, 2004)� TA \l "Dolan v. EMC Corp., 2004-SOX-1 (Dep't of Labor Mar. 24, 2004)" \s "Dolan v. EMC Corp." \c 1 � (ALJ dismissed a SOX claim based on a negative performance evaluation, reasoning that “an adverse employment action must have some tangible job consequences”); � TA \l "Harvey v. Home Depot, Inc., 2004-SOX-20 (Dep’t of Labor May 28, 2004), decision adopted, ARB Case No. 04-114 (June 2, 2006)" \s "Harvey v. Home Depot, Inc." \c 1 �Harvey v. Home Depot, Inc., 2004-SOX-77 (Dep’t of Labor Nov. 24, 2004), decision adopted, ARB Case No. 04-114 (June 2, 2006) (ALJ held a corporate officer’s refusal to accept delivery of correspondence from a former employee, which allegedly addressed corporate malfeasance, was not an adverse employment action, reasoning that the conduct did not adversely affect the terms and conditions of the complainant’s former employment with the company or his ability to obtain subsequent employment). But see � TA \l "Willis v. Vie Fin. Group, Inc., 2004 U.S. Dist. LEXIS 15753, *16 (E.D. Pa. 2004)" \s "Willis v. Vie Fin. Group, Inc." \c 1 �Willis v. Vie Fin. Group, Inc., 2004 U.S. Dist. LEXIS 15753, at *17 (E.D. Pa. Aug. 6, 2004) (employee who lost job responsibilities after allegedly engaging in protected activity sufficiently alleged a change in employment conditions within the meaning of the Act); Hendrix v. American Airlines, Inc., 2004-SOX-23 (Dep’t of Labor Dec. 9, 2003)� TA \l "Hendrix v. American Airlines, Inc., 2004-SOX-23 (Dep't of Labor Dec. 9, 2003)" \s "Hendrix v. American Airlines, Inc." \c 1 � (ALJ applying Tenth Circuit Title VII case law and concluding that placement of an employee on a lay-off list after he engaged in protected activity constituted an adverse action even though the employer subsequently removed employee’s name from the list and he suffered no tangible consequences).


� Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006)� TA \l "Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53 (2006)" \s "Burlington N. & Santa Fe Ry. Co. v. White" \c 1 �.


� Harp v. Charter Commc’ns, Inc., 558 F.3d 722, 723 (7th Cir. 2009)� TA \s "Harp v. Charter Communications, Inc." �; Allen v. Administrative Review Bd., 514 F.3d 468, 476 (5th Cir. 2008)� TA \s "Allen v. Administrative Review Bd." �; Miles v. Wal-Mart Stores, Inc., 2008 U.S. Dist. LEXIS 5781, at *10 & n.4 (W.D. Ark. Jan. 25, 2008)� TA \l "Miles v. Wal-Mart Stores, Inc., 2008 U.S. Dist. LEXIS 5781, at *10 & n.4 (W.D. Ark. Jan. 25, 2008)" \s "Miles v. Wal-Mart Stores, Inc." \c 1 �; Melton v. Yellow Trans., Inc., ARB Case No. 06-052, 10-11 (Sept. 30, 2008)� TA \l "Melton v. Yellow Trans., Inc., ARB Case No. 06-052, 10-11 (Sept. 30, 2008)" \s "Melton v. Yellow Trans., Inc." \c 1 �. 


� Id.  But see Fraser v. Fiduciary Trust Co. Int’l, 417 F. Supp. 2d 310, 323-24 n.7 (S.D.N.Y. 2009) (indicating in a footnote that moving employee’s desk closer to supervisor, relieving employee of newsletter duty and not allowing employee to attend certain meetings would not have constituted adverse employment action), aff’d, 2010 U.S. App. LEXIS 21214 (2d Cir. Oct. 14, 2010) (unpublished)� TA \l "Fraser v. Fiduciary Trust Co. Int'l, 417 F. Supp. 2d 310, 323-24 n.7 (S.D.N.Y. 2009) aff'd, 2010 U.S. App. LEXIS 21214 (2d Cir. Oct. 14, 2010) (unpublished)" \s "Fraser v. Fiduciary Trust Co. Int'l" \c 1 �. 


� Id. 


� See Hendrix v. American Airlines, Inc., 2004-SOX-23 (Dep’t of Labor Dec. 9, 2003)� TA \s "Hendrix v. American Airlines, Inc." �.


� 49 U.S.C. § 42121(b)(2)(B)(iii)� TA \l "49 U.S.C. § 42121(b)(2)(B)(iii)" \s "49 U.S.C. § 42121(b)(2)(B)(iii)" \c 2 �.


� Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1375-76 (N.D. Ga. 2004)� TA \s "Collins v. Beazer Homes USA, Inc." � (quoting Marano v. Dep’t of Justice, 2 F.3d 1137, 1140 (Fed. Cir. 1993)� TA \l "Marano v. Dep't of Justice, 2 F.3d 1137 (Fed. Cir. 1993)" \s "Marano v. Dep't of Justice" \c 1 � (discussing same standard under the Whistleblower Protection Act, 5 U.S.C. § 1221(e)(1)) (emphasis added).


� See U.S. Dep’t of Labor, OSHA Whistleblower Investigations Manual, at 3-12 (Sept. 20, 2011), available at http://www.whistleblowers.gov/.� TA \s "U.S. Dep't of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/" �


� Id.


� Id.; see also Henrich v. Ecolab, Inc., ARB Case No. 05-030, 19 (June 29, 2006)� TA \s "Henrich v. Ecolab, Inc." � (concluding that any temporal proximity between complainant’s protected activity in the last quarter of 2002 and the termination of his employment in November 2003 did not tend to show that the protected activity contributed to that termination); Fraser v. Fiduciary Trust Co. Int’l, 417 F. Supp. 2d 310, 324 (S.D.N.Y. 2009) (finding that a ten-month period between alleged protected activity and discharge insufficient in and of itself to establish a causal connection), aff’d, 2010 U.S. App. LEXIS 21214 (2d Cir. Oct. 14, 2010) (unpublished)� TA \s "Fraser v. Fiduciary Trust Co. Int'l" �.


� See Van Asdale v. International Game Tech., 577 F.3d 989, 1003-1004 (9th Cir. 2009)� TA \s "Van Asdale v. International Game Tech." � (overall circumstances associated with decision to discharge married in-house lawyers within approximately three months of their engaging in protected activity sufficient to create inference that protected activity was a contributing factor in their discharges); Livingston v. Wyeth, Inc., 2006 U.S. Dist. LEXIS 52978, at *37 (M.D.N.C. July 28, 2006), aff’d, 520 F.3d 344 (4th Cir. 2008)� TA \l "Livingston v. Wyeth, Inc., 2006 U.S. Dist. LEXIS 52978, at *37 (M.D.N.C. July 28, 2006), aff'd, 520 F.3d 344 (4th Cir. 2008)" \s "Livingston v. Wyeth" \c 1 � (concluding that where there is evidence of at least some allegedly hostile conduct following more closely on the heels of a plaintiff’s protected activity, time span of five months between protected activity and adverse action could support a finding of causation); Wood v. Dow Chem. Co., No. 14-CV-13049, 2014 WL 7157100, at *15 (E.D. Mich. Dec. 15, 2014)� TA \l "Wood v. Dow Chem. Co., No. 14-CV-13049, 2014 WL 7157100, at *15 (E.D. Mich. Dec. 15, 2014)" \s "Wood v. Dow Chem. Co." \c 1 � (time span of 4 years sufficient to survive motion to dismiss where plaintiff alleges retaliatory incidents occurred throughout the time period). 


� 49 U.S.C. § 42121� TA \s "49 U.S.C. § 42121" �; see also Collins v. Beazer Homes USA, Inc., 334 F. Supp. 2d 1365, 1376 (N.D. Ga. 2004)� TA \s "Collins v. Beazer Homes USA, Inc." � (employer entitled to summary judgment only if it could establish by clear and convincing evidence that it would have terminated plaintiff even if she had not engaged in protected activity); Kalkunte v. DVI Fin. Servs., Inc., ARB Case Nos. 05-139 & 05-140 (Feb. 27, 2009)� TA \s "Kalkunte v. DVI Fin. Servs., Inc." � (although company offered nondiscriminatory reasons for discharging attorney, it failed to prove by clear and convincing evidence it would have discharged her at the same time had she not engaged in protected activity); Reines v. Venture Bank & Venture Fin. Group, 2005-SOX-112 (Dep’t of Labor Mar. 13, 2007)� TA \l "Reines v. Venture Bank & Venture Fin. Group, 2005-SOX-112 (Dep't of Labor Mar. 13, 2007)" \s "Reines v. Venture Bank & Venture Fin. Group" \c 1 � (dismissing the employee’s complaint where the employer established by clear and convincing evidence that it had sufficient nondiscriminatory reasons for its actions); Platone v. FLYi, Inc., (formerly Atlantic Coast Airlines Holdings), ARB Case No. 04-154, 16 (Sept. 29, 2006), aff’d, 548 F.3d 322 (4th Cir. 2008) (“If [the employee] succeeds in establishing that protected activity was a contributing factor, then the employer may avoid liability by demonstrating by clear and convincing evidence that it would have taken the same unfavorable personnel action in the absence of her protected activity.”), cert. denied, 130 S. Ct. 622 (2009)� TA \l "Platone v. FLYi, Inc., (formerly Atlantic Coast Airlines Holdings), ARB Case No. 04-154, 16 (Sept. 29, 2006), aff'd, 548 F.3d 322 (4th Cir. 2008) cert. denied, 130 S. Ct. 622 (2009)" \s "Platone v. FLYi, Inc., (formerly Atlantic Coast Airlines Holdings)" \c 1 �.


� See 18 U.S.C. § 1514A� TA \s "18 U.S.C. § 1514A" �; 49 U.S.C. § 42121� TA \s "49 U.S.C. § 42121" �.


� Id.; see also Hill v. Komatsu America Corp., 2015 U.S. Dist. LEXIS 116611 (N.D. Ill. Aug. 26, 2015)� TA \l "Hill v. Komatsu America Corp., 2015 U.S. Dist. LEXIS 116611 (N.D. Ill. Aug. 26, 2015)" \s "Hill v. Komatsu America Corp." \c 1 � (rejecting SOX claim on the grounds that, inter alia, plaintiff would have been terminated in absence of protected activity due to the employee’s improper expense reporting and bringing his wife on company business without approval); Pardy v. Gray, 2008 U.S. Dist. LEXIS 53997, at **17-18 (S.D.N.Y. July 15, 2008)� TA \l "Pardy v. Gray, 2008 U.S. Dist. LEXIS 53997, at **17-18 (S.D.N.Y. July 15, 2008)" \s "Pardy v. Gray" \c 1 � (company established by clear and convincing evidence that it discharged employee for undisputed record of poor performance).


� Id.


� Id.


� Id.


� Id.


� Halloum, 2003-SOX-7� TA \s "Halloum v. Intel Corp." �.


� Id.


� Id.


� Id.


� Id. at *33.  See also Yang v. Navigators Group, Inc., No. 13-cv-2073 (NSR), 2016 U.S. Dist. LEXIS 477, at *18 (S.D.N.Y. Jan. 4, 2016)� TA \s "Yang v. Navigators Group, Inc." � (terminating employee two weeks after engaging in protected activity was not retaliatory where employee gave a “terrible” presentation to company’s senior executive team that was “an absolute disaster”); Sharkey v. J.P. Morgan Chase & Co., No. 10-cv-03824, 2015 U.S. Dist. LEXIS 138357 (S.D.N.Y. Oct. 9, 2015)� TA \l "Sharkey v. J.P. Morgan Chase & Co., No. 10-cv-03824, 2015 U.S. Dist. LEXIS 138357 (S.D.N.Y. Oct. 9, 2015)" \s "Sharkey v. J.P. Morgan Chase & Co." \c 1 � (terminating employee less than two-weeks after  engaging in protected activity not retaliatory where employee allegedly lied to employer about an unrelated incident shortly before termination).  


� See 69 Fed. Reg. 52,104 (Aug. 24, 2004)� TA \l "69 Fed. Reg. 52,104 (Aug. 24, 2004)" \s "69 Fed. Reg. 52,104 (Aug. 24, 2004)" \c 2 �.


� See 76 Fed. Reg. 68,084 (Nov. 3, 2011)� TA \l "76 Fed. Reg. 68,084 (Nov. 3, 2011)" \s "76 Fed. Reg. 68,084 (Nov. 3, 2011)" \c 2 �. 


� See U.S. Dep’t of Labor, OSHA Whistleblower Investigations Manual (Sept. 20, 2011), available at http://www.whistleblowers.gov/regulations_page.html.� TA \s "U.S. Dep't of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/" �


� Id.; see also U.S. Dep’t of Labor, OSHA Whistleblower Investigations Manual (Sept. 20, 2011), available at http://www.whistleblowers.gov/regulations_page.html.� TA \s "U.S. Dep't of Labor, OSHA Whistleblower Investigations Manual, at 3-10 (Sept. 20, 2011), available at http://www.whistleblowers.gov/" �


� Id. at 2-1; see also http://www.whistleblowers.gov. 


� 29 C.F.R. § 1980.103(c)� TA \l "29 C.F.R. § 1980.103(c)" \s "29 C.F.R. § 1980.103(c)" \c 2 �.


� Id. § 1980.104(a).


� Id.


� Id.; 29 C.F.R. § 1980.108(b)� TA \l "29 C.F.R. § 1980.108(b)" \s "29 C.F.R. § 1980.108(b)" \c 2 �.


� 15 U.S.C. §78u-6(h)� TA \l "15 U.S.C. §78u-6(h)" \s "15 U.S.C. §78u-6(h)" \c 2 �.


� See, e.g., Rowland v. Prudential Fin., Inc., 2007 U.S. Dist. LEXIS 48042, at *20 (D. Ariz. July 2, 2007) (dismissing the plaintiff’s claim where she filed a charge with the DOL more than 90 days after her termination), aff’d, 362 F. App’x 596 (9th Cir. 2010), cert. denied, 131 S. Ct. 473 (2010)� TA \l "Rowland v. Prudential Fin., Inc., 2007 U.S. Dist. LEXIS 48042, at *20 (D. Ariz. July 2, 2007), aff'd, 362 F. App'x 596 (9th Cir. 2010), cert. denied, 131 S. Ct. 473 (2010)" \s "Rowland v. Prudential Fin., Inc." \c 1 �; Shelton v. Time Warner Cable, ARB Case No. 06-153 (July 31, 2008)� TA \l "Shelton v. Time Warner Cable, ARB Case No. 06-153 (July 31, 2008)" \s "Shelton v. Time Warner Cable" \c 1 � (complaint filed more than 90 days after adverse employment action was properly dismissed; prior complaints to OSHA did not allege SOX violation); Harvey v. Home Depot, Inc., 2004-SOX-20 (Dep’t of Labor May 28, 2004), decision adopted, ARB Case No. 04-114 (June 2, 2006)� TA \s "Harvey v. Home Depot, Inc." �.


� 18 U.S.C. § 1514A(b)(2)(D)� TA \l "18 U.S.C. § 1514A(b)(2)(D)" \s "18 U.S.C. § 1514A(b)(2)(D)" \c 2 �.


� See, e.g., Halpern v. XL Capital, Ltd., ARB Case No. 04-120, 3-4 (Aug. 31, 2005)� TA \l "Halpern v. XL Capital, Ltd., ARB Case No. 04-120, 3-4 (Aug. 31, 2005)" \s "Halpern v. XL Capital, Ltd." \c 1 � (“In whistleblower cases, statutes of limitation, such as section 1514A(b)(2)(D), run from the date an employee receives ‘final, definitive, and unequivocal notice’ of an adverse employment decision. ‘Final’ and ‘definitive’ notice denotes communication that is decisive or conclusive, i.e., leaving no further chance for action, discussion, or change. ‘Unequivocal’ notice means communication that is not ambiguous, i.e., free of misleading possibilities”) (internal citations omitted); Lawrence v. AT&T Labs, 2004-SOX-65 (Dep’t of Labor Sept. 9, 2004)� TA \l "Lawrence v. AT&T Labs, 2004-SOX-65 (Dep't of Labor Sept. 9, 2004)" \s "Lawrence v. AT&T Labs" \c 1 �; see also Avlon v. American Express Co., ARB Case No. 09-089, 7, 11-14 (May 31, 2011)� TA \l "Avlon v. American Express Co., ARB Case No. 09-089, 7 (May 31, 2011)" \s "Avlon v. American Express Co." \c 1 � (e-mail to employee offering her the possibility of continued employment with the company did not constitute a “final, definitive, and unequivocal” notice of termination that triggered the 90-day limitations period). 


� See Harvey, 2004-SOX-20 (90-day limitations period).


� Id. 


� Id. 


� Id.


� Id.


� Id.


� Id. at 9. Cf. Coppinger-Martin v. Solis, 627 F.3d 745, 752 (9th Cir. 2010)� TA \l "Coppinger-Martin v. Solis, 627 F.3d 745 (9th Cir. 2010)" \s "Coppinger-Martin v. Solis" \c 1 � (rejecting plaintiff’s claim of equitable estoppel because she “[did] not allege that [her employer] hid evidence, promised not to plead the statute of limitations or otherwise engaged in some misconduct separate from her claim for retaliatory discharge”).


� 15 U.S.C. § 78u-6(h)� TA \s "15 U.S.C. § 78u-6(h)" �.


� Id.


� Sylvester v. Parexel International, L.L.C., ARB Case No. 07-123 (May 25, 2011)� TA \s "Sylvester v. Parexel International, L.L.C." �.


� Kingoff v. Maxim Group L.L.C., 2004-SOX-57 (Dep’t of Labor July 21, 2004)� TA \l "Kingoff v. Maxim Group L.L.C., 2004-SOX-57 (Dep't of Labor July 21, 2004)" \s "Kingoff v. Maxim Group L.L.C." \c 1 �.


� See, e.g., Smith v. Corning, Inc., 2007 U.S. Dist. LEXIS 52958, at **5-6 (W.D.N.Y. July 23, 2007)� TA \l "Smith v. Corning, Inc., 2007 U.S. Dist. LEXIS 52958, at **5-6 (W.D.N.Y. July 23, 2007)" \s "Smith v. Corning, Inc." \c 1 � (granting motion to dismiss individual defendant where plaintiff failed to exhaust administrative remedies by not naming respondent in DOL complaint); Bozeman v. Per-Se Techs., 456 F. Supp. 2d 1282, 1357 (N.D. Ga. 2006)� TA \l "Bozeman v. Per-Se Techs., 456 F. Supp. 2d 1282 (N.D. Ga. 2006)" \s "Bozeman v. Per-Se Techs." \c 1 � (finding that in failing to name individuals as respondents, plaintiff failed to exhaust administrative remedies); Newman v. Metro. Life Ins. Co., No. 12-CV-10078, 2015 WL 275703, at *5 (D. Mass. Jan. 21, 2015)� TA \l "Newman v. Metro. Life Ins. Co., No. 12-CV-10078, 2015 WL 275703, at *5 (D. Mass. Jan. 21, 2015)" \s "Newman v. Metro. Life Ins. Co." \c 1 � (same).


� Morrison v. MacDermid, Inc., 2008 U.S. Dist. LEXIS 78110 (D. Colo. Sept. 16, 2008)� TA \l "Morrison v. MacDermid, Inc., 2008 U.S. Dist. LEXIS 78110 (D. Colo. Sept. 16, 2008)" \s "Morrison v. MacDermid, Inc." \c 1 �.


� Id.


� 29 C.F.R. § 1980.104(e)� TA \l "29 C.F.R. § 1980.104(e)" \s "29 C.F.R. § 1980.104(e)" \c 2 �.


� Id.


� For a more extensive discussion of this debate, see Can Hedge Fund Managers Use Whistleblower Hotlines to Help Create and Demonstrate a Culture of Compliance?  In The Hedge Fund Report (July 23, 2010) by Jennifer Banzaca.� TA \l "For a more extensive discussion of this debate, see Can Hedge Fund Managers Use Whistleblower Hotlines to Help Create and Demonstrate a Culture of Compliance?  In The Hedge Fund Report (July 23, 2010) by Jennifer Banzaca." \s "For a more extensive discussion of this debate, see Can Hedge Fund Managers Use Whistleblower Hotlines to Help Create and Demonstrate a Culture of Compliance?  In The Hedge Fund Report (July 23, 2010) by Jennifer Banzaca." \c 3 �


� Whistleblower Improvement Act of 2011 (H.R. 2483)� TA \l "Whistleblower Improvement Act of 2011 (H.R. 2483)" \s "Whistleblower Improvement Act of 2011 (H.R. 2483)" \c 3 �.


� The bill would have created an exception to the internal reporting requirement if (1) the SEC determined that the employer lacks either a policy prohibiting retaliation for reporting potential misconduct or an internal reporting system allowing for anonymous reporting, or (2) the SEC determined in a preliminary investigation that an employer’s internal reporting system would not have been a viable option based on evidence that the alleged misconduct was committed by or involved the complicity of the highest level of management, or other evidence of bad faith on the part of the employer.


� If passed, the Whistleblower Improvement Act of 2011 (H.R. 2483)� TA \s "Whistleblower Improvement Act of 2011 (H.R. 2483)" � would have precluded an award under Section 922 to a whistleblower: 


who has legal, compliance, or similar responsibilities for or on behalf of an entity and has a fiduciary or contractual obligation to investigate or respond to internal reports of misconduct or violations or to cause such entity to investigate or respond to the misconduct or violations, if the information learned by the whistleblower during the course of his or her duties was communicated to such a person with the reasonable expectation that such person would take appropriate steps to so respond. 


Id.
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