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[bookmark: _Toc487714669]Introduction
Does an employee engage in protected activity when they report problems to their employer as part of their job duties?  The answer depends dramatically on the statutory scheme under which the employee brings his or her retaliation claim.  Generally, under the Sarbanes Oxley Act (“SOX”), an employee is protected as a whistleblower regardless of whether his or her report was made entirely within the scope of their job duties.  Under a variety of other federal and state statutes, however, an employee must “step out of” their job role to obtain such protection. 
[bookmark: _Toc487714670]Sarbanes Oxley Act
The Department of Labor first addressed the “stepping out of the role” argument under SOX in Jordan v. Sprint Nextel Corporation.  2006 DOLSOX LEXIS 141, *44 (Mar 14, 2006).  There, the Complainant was an in-house lawyer whose main duties were to ensure compliance with securities laws.  The Administrative Review Board (“ARB”) found that it was not counter to the purpose of SOX to permit a retaliation claim to proceed under such circumstances, stating:
“. . . Congress could not have intended that attorneys employed by publicly traded corporations be required to report suspected wrongdoing, but that then they be denied the whistleblower protections of [SOX] because the wrongdoing they reported was discovered while performing legal work for their employer.  Such an interpretation of the statute would mean that no attorney who complies with his or her statutory and regulatory obligation under the Act, and who is then discharged for having done so, will ever be able to prevail in a whistleblower proceeding initiated pursuant to [SOX].”
Id.
The following year, an Administrative Law Judge (“ALJ”) reached the opposite conclusion under very similar facts.  In Robinson v. Morgan Stanley, 2005-SOX-44 (March 26, 2007), Complainant was a senior internal auditor responsible for identifying significant financial and securities issues related to SOX.  Morgan Stanley terminated Complainant shortly after she reported potentially fraudulent conduct with respect to a bankruptcy reporting problem.  Applying precedent under a variety of environmental protection statutes, the ALJ found that, “for someone in Complainant’s position, one of the components of establishing protected activity is showing that the report or complaint involved actions “outside the complainant’s assigned duties.”  Slip. Op. at 116.  The Judge further held that one of Complainant’s reports was not protected, because it came within the scope of her normal job duties.  “She bore no employment risk,” the Judge noted, “in reporting the deficiency as an auditor.”  Id. at 117.  On appeal, however, the ARB rejected this protected activity analysis, finding that the ALJ’s application of non-SOX precedent was improper because SOX “does not indicate that an employee’s report or complaint about a potential violation must involve actions outside the complainant’s assigned duties.”  ARB Case. No. 07-070 (Jan 10, 2010).
Since Robinson, the Department has uniformly rejected the proposition that SOX Complainants must “step out of their role” to engage in protected whistleblowing activity.  Importantly, these decisions also explicitly hold that non-SOX case law is inapplicable to a SOX protected activity analysis.
For example, in Deremer v. Gulfmark Offshore, Inc., Complainant’s primary job duty was to ensure Respondent’s compliance with SOX.  2007 DOLSOX LEXIS 46, (June 29, 2007).  Respondent argued that, because Complainant did not “specifically state that he was reporting for the purpose of revealing an illegality,” as opposed to just performing his routine duties, his conduct was not protected.  Id. at 110-18.  In support, Respondent cited to cases brought under the False Claims Act (“FCA”) and a Minnesota whistleblower statute.  The ALJ declined to give effect to the Minnesota case law, stating that it was “inapplicable” to a SOX action.  In addition, the ALJ deemed the FCA case law unpersuasive, noting that the purpose of the heightened requirement in those cases was “to assure the employer has knowledge that it is subject to a private qui tam action or government action that may be initiated by the whistleblower.  Unlike the FCA, SOX does not provide the possibility for monetary recovery by the whistleblower based on fraud against the government.  Therefore, the motivation of a whistleblower under the FCA would be different from that of a whistleblower under SOX.  It is the added incentive afforded to the whistleblower under the FCA that necessitates the heighted notice requirement.”  Id. at 112-13.[footnoteRef:1]  The ALJ also looked at the plain language of SOX and noted that it did not explicitly exclude one’s job duties from protected activity.  Finally, the ALJ found that “[i]t is quite conceivable . . . that one’s job duties may broadly encompass reporting of illegal conduct, for which retaliation results.  Therefore, restricting protected activity to place one’s job duties beyond the reach of the Act would be contrary to Congressional intent.”  Id. at 113-14. [1:   In 2011, Congress passed the Dodd Frank Act, which created a “bounty” program modeled on the FCA.  Pursuant to Dodd-Frank, a SOX violation can now form the basis for a monetary award (a bounty). Hence, the very reasoning of this case may well no longer be sound, and may provide a basis to challenge the SOX jurisprudence on this topic at some point in the future. ] 

Similarly, the ALJ in Lezneik v. Nektar Therapeutics, Inc., held that Respondent’s assertion that Complainant must have acted outside her role as in-house counsel to be protected under SOX was “untenable as a matter of law.  Declining to apply non-SOX case law to the contrary, the Judge found that while “[t]hat requirement might apply in some contexts, . . . it is contrary to the case law and legislative history of SOX.”  2007 DOLSOX LEXIS 96, 12-14 (Nov. 16, 2007).  See also Jefferis v. Goodrich Corporation, 2008 DOLSOX LEXIS 35 (May 9, 2008) (declining to apply precedent brought under various environmental protection statutes and holding that “[i]t would be anomalous if companies could inoculate themselves from SOX’s whistleblower provisions simply by hiring employees to fulfill the statutory purpose”); Stroupe v. Branch Banking & Trust, Co., 2010 DOLSOX LEXIS 46, (April 1, 2010) (bank investigator’s reports of fraud were protected, even though doing so was an essential part of her job duties; case law under various environmental statutes and Whistleblower Protection Act was inapposite); Wiest v. Lynch, 710 F. 3d 121 (3rd Cir. 2013) (an accountant who was performing his job duties when he raised questions about treatment of business expenses and put company on notice of possible violation of a “provision of Federal law relating to fraud against the Shareholders,” had a viable SOX retaliation claim).
However, in 2011, a Tennessee District Court decision changed the landscape by declining to find protected activity where plaintiff’s reports were made entirely in his role as a Corporate Security Investigator.  Notably, in so ruling, the court did not reference any of the above case law.  In Riddle v. First Tennessee Bank, No. 3:10-CV-0578, 2008 WL 1751525, (M.D.Tenn. Sept. 16, 2011), the plaintiff investigated an employee’s alleged misuse of a corporate credit card, ultimately suspending the employee for making improper cash advances.  The next day, the plaintiff’s supervisors advised him that the employee’s advances were not improper, but plaintiff persisted, writing up the employee and complaining to coworkers that the employer failed to escalate his report about the employee.  The plaintiff’s supervisors issued written performance counseling to the plaintiff for his improper investigation and for misunderstanding the guidelines regarding cash advances.  Thereafter, plaintiff persisted in making false statements to company employees regarding the company’s internal reporting system.  As a result, the defendant terminated plaintiff.  Plaintiff asserted that his conduct – protesting against his supervisors’ refusal to report the employee’s allegedly improper behavior – constituted a protected activity under SOX.  The court rejected this assertion, finding that, although the plaintiff reported the employee’s misconduct to his supervisors, he did not “step outside his role” as an investigator and take additional action, which was necessary to establish protected activity.  Id.
While Riddle provides some basis upon which an employer could argue that an employee who merely performed his or her job duties did not engage in protected activity, a subsequent district court decision has questioned Riddle’s analysis.  In Barker v. UBS AG, 888 F. Supp. 2d 291 (D.Conn. May 22, 2012), the defendant’s motion for summary judgment rested primarily on whether the plaintiff’s communications about reporting discrepancies constituted protected activity under SOX.  Relying on Riddle, the defendant argued that, because plaintiff was simply performing her job duties, she was not entitled to whistleblower protection.  Id. at 297.  The court acknowledged Riddle, but noted that it relied on “other whistleblower laws” and that the ARB “has made clear that an employee may engage in protected activity even where the employee is discharging her duties.”  Id.  Ultimately, the court did not decide the issue because the plaintiff alleged that she did, in fact, take steps beyond her normal duties in reporting the discrepancies.  Thus, the court found that there was an issue of fact and denied summary judgment.
[bookmark: _Toc487714671]Dodd Frank Act
In Bussing v. COR Clearing, LLC, 2014 U.S. Dist. LEXIS 69461 (D. Neb. May 21, 2014), the Court held that Bussing, who reported potential and existing violations of Financial Industry Regulatory Authority (“FINRA”) rules and federal securities laws as part of her job duties, qualified as a “whistleblower” under Dodd-Frank.  Specifically, in her role as executive vice president, Bussing complied with a FINRA request to produce certain documents relating to FINRA’s investigation of her employer.  In the course of doing so, Bussing recognized the violations and reported them internally.  Plaintiff alleged that her superiors thereafter discouraged her from cooperating with FINRA and, when she continued to do so, terminated her employment.   
Notably, at no time did Bussing report any of her employer’s alleged violations to the Securities and Exchange Commission (“SEC”).  This is significant because Dodd-Frank explicitly defines a whistleblower as “any individual who provides . . . information . . . to the Commission.”  15 U.S.C. § 78u-6(a)(6) (emphasis supplied).  Citing this definition, defendant argued that plaintiff was not entitled protection as a “whistleblower” under Dodd-Frank.  The court rejected this argument and, relying on a separate SEC regulation which prohibits an employer from retaliating against “a whistleblower” who “mak[es] disclosures that are required or protected under . . . any . . . law, rule or regulation subject to the jurisdiction of the Commission”, held that Bussing qualified as a whistleblower because she made disclosures required by a rule subject to the SEC’s jurisdiction.  See 15 U.S.C. § 78u-6(h)(1)(A).  While not explicitly addressed, the court’s ruling suggests that its broad definition of a “whistleblower” is not impacted by whether or not the individual “stepped out of their role” when making such a disclosure. 
On August 29, 2014, the Securities and Exchange Commission (“SEC”) announced the first award ever given to a whistleblower who performed an audit or compliance function at a company.  Generally, SEC regulations preclude whistleblower awards to employees whose principal duties involve compliance or internal audit responsibilities.  17 C.F.R. § 240.21F-4(b)(4)(iii)(B).  There is, however, an exception where the employee first reports the alleged violation internally and then waits at least 120 days before reporting it to the SEC.  17 C.F.R. § 240.21F-4(b)(4)(v)(C).  The SEC’s whistleblower program rewards reports which result in an SEC enforcement action with sanctions exceeding $1 million.  
Per agency rules, the SEC cannot provide any information that could identify the whistleblower, but a misstep by the agency revealed that this case involved a SEC action against Phillip DeZwirek, former chief executive and chairman of CECO Environmental Corporation and API Technologies Corporation, who was charged with insider trading and other violations.  DeZwirek agreed to settle the charges by, among other things, paying more than $1.5 million in fines.  The redacted release indicated that the whistleblower, who worked in an audit and compliance role, first reported concerns to “appropriate personnel” within the company, including a supervisor.  When the company took no action after 120 days, the whistleblower then turned to the SEC, which found cause for an enforcement action and ultimately awarded the anonymous employee $300,000.[footnoteRef:2] [2:  Awards to whistleblowers can range from 10 to 30% of the amount recovered by the SEC.  Here, the SEC reduced the employee’s reward from 30 to 20% because of the employee’s delay in reporting the violation to the SEC.] 

Notably, this is the first instance where the SEC has independently prosecuted a retaliation case.  It strongly suggests that, in the SEC’s view, an employee is protected as a whistleblower under Dodd-Frank even if they were merely performing their job duties.  Indeed, in the Commission’s press release announcing the award, it stated that “[i]ndividuals who perform internal audit, compliance and legal functions for companies are on the front lines in the battle against fraud and corruption.”  As such, “[t]hese individuals may be eligible for an SEC whistleblower award if their companies fail to take appropriate, timely action on information they first reported internally.”  


[bookmark: _Toc487714672]False Claims Act
Courts handling False Claims Act (“FCA”) qui tam claims have held that conduct consistent with a plaintiff’s regular job duties does not place the employer on notice of a potential FCA suit and therefore is not protected activity under the statute.  United States ex rel. Schweizer v. Océ N.V., 677 F.3d 1228, 1239 (D.C.C. 2012).  This is because “notice stemming from the performance of one’s normal job responsibilities is typically inadequate . . . but when an employee acts outside his normal job responsibilities or alerts a party outside the usual chain of command, such action may be sufficient to notify the employer that the employee is engaged in protected activity.”  United States ex rel. Brown v. Aramark Corp., 591 F. Supp. 2d 68, 77 (D.D.C. 2008).
In DeCalonne v. G.I. Consultants, 197 F. Supp. 2d 1126 (N.D. Ind. 2002), for example, the court found that plaintiff provided sufficient evidence that he engaged in protected activity where he told defendants he was concerned about the possibility of fraud and would cooperate in any government investigation, sought involvement of defendants’ outside counsel, characterized defendants’ conduct as illegal, and sought advice from an outside attorney.  However, in Maturi, the First Circuit held that an employee whose job duties included oversight of government billing had not engaged in protected activity where he merely wrote a letter regarding a billing issue without characterizing it as fraudulent.  Maturi v. McLaughlin Research Corp., 413 F.3d 166 (1st Cir. 2005) (“[W]here an employee’s job duties involve investigating and reporting fraud, the employee’s burden of proving he engaged in ‘protected conduct’ . . . is heightened.”); see also United States ex. rel. Scott v. Metropolitan Health Corp., 375 F. Supp. 2d 626 (W.D. Mi. 2005) (employee’s FCA retaliation claim failed because her warnings to her employer were consistent with her job duties and did not give sufficient notice that she intended to pursue a FCA action); United States ex. rel. Bartlett v. Tyrone Hosp., Inc., 234 F.R.D. 113, 129 (W.D. Pa. 2006) (investigatory actions of non-compliance pursuant to one’s duty as an employee do not constitute protected conduct . . . further notice that the investigation is for purposes of an FCA claim is required of the employee); X Corp. v. Doe, 816 F. Supp. 1086, 1096 (E.D. Va. 1993) (“[N]o retaliatory discharge is established if [in-house attorney’s] discharge simply resulted from an adverse reaction to persistence in urging compliance.”).
[bookmark: _Toc487714673]Whistleblower Protection Act
In Willis v. Dep’t. of Agriculture, 141 F.3d 1139 (Fed Cir. 1998), the Federal Circuit Court of Appeals found that an employee of the U.S. Department of Agriculture (“USDA”) did not make disclosures protected by the Whistleblower Protection Act (“WPA”) when he issued a finding that certain farms failed to comply with the USDA’s conservation plans.  The court noted that the WPA was “designed to protect employees who risk their own personal job security for the benefit of the public.”  Id. at 1143.  Here, the employee did nothing more than carry out his assigned job duties, and so he took no such risk.  Id.  (“Willis would have this court hold that nearly every report by a government employee concerning the possible breach of law or regulation by a private party is a protected disclosure.  This is surely not the goal of the WPA.”).  See also Huffman v. Office of Personnel Mgmt., 263 F.3d 1341 (Fed. Cir. 2001) (reports made as part of an employee’s assigned normal job responsibilities are not disclosures covered by the WPA when made through normal channels).
A more recent opinion, however, deviates from Willis and Huffman.  In, Housey v. Macomb County Probate Court, No. 2010-001652-CD (Mich. App. April 8, 2014), a probate court administrator alleged that his employer terminated him in retaliation for his reports to the State Court Administrative Office (“SCAO”) and in retaliation for cooperating with the Judicial Tenure Commission (“JTC”).  Id. at *1.  Defendant argued that plaintiff’s communications with SCAO and JTC were part of his job duties and that to characterize such conduct as “protected activity” would “unnecessarily insulate an employee from adverse consequences for performing his job duties.”  Id.  The court found that the defendant had it backwards, stating:  “Where the performance of a job duty would require engaging in protected activity, the WPA protects the employee who performs that duty.  The employee who fails to perform his job duty . . . and is fired for failing to perform his job duty would not have engaged in protected activity.”  Id.  Thus, the court rejected defendant’s “job duty” argument, and instead focused on whether a causal connection existed between the protected activity and plaintiff’s discharge.
[bookmark: _Toc487714674]Title VII
With respect to Title VII, the courts have been consistent—an employee must “cross the line from being an employee performing her job duties to an employee lodging a personal complaint.”  Brush v. Sears Holdings Corporation, for example, a former loss prevention district coach whose job was to minimize risk and protect assets (including employees) reported sexual harassment complaint.  466 Fed. Appx. 781, 786-87 (11th Cir. 2012).  The harassed employee had been raped, but did not want to file a criminal complaint.  Sears fired the offending employee, but respected the harassed employee’s desire not to escalate the matter.  When Brush pushed the issue, including meeting with the harassed employee alone in violation of Sears’ policy, Brush was fired.  Brush claimed that she was terminated “because of her participation in the investigation and her opposition to the way [Sears] was handling” the employee’s rape complaint.  The court found that for a manager’s conduct to qualify as protected activity, the manager must “cross the line from being an employee performing her job to an employee lodging a personal complaint.”  Id.  See also Dunn v. Wal-Mart Stores East, 2013 WL 1455326 (S.D. Fla. Apr. 9, 2013) (same); DeSpain v. Evergreen Int’l Aviation, Inc., 2013 U.S. Dist. LEXIS 20617, at *7 (D. Or. Feb. 14, 2013) (“[I]f an employee’s job responsibilities include providing legal advice and she acts within those job responsibilities, she is not protected from being terminated.  However, if an employee’s responsibility is to provide legal advice but she complains that she has personally been discriminated against or makes a personal complaint based on discrimination happening to someone else, she is protected from retaliation.”); Raney v. Paper & Chem. Supply Co., 2012 U.S. Dist. LEXIS 68392, *20 (N.D. Ala. Apr. 24, 2012) (“In order to be considered an employee lodging a personal complaint about discriminatory practices, she must have stepped outside her role of representing the company.”); Cyrus v. Hyundai Motor Mfg. Ala., L.L.C., 2008 U.S. Dist. LEXIS 33826, at **38-39 (M.D. Ala. Apr. 24, 2008) (Title VII retaliation claim fails where plaintiff “provides no evidence that, in [making the reports], he was doing anything other than performing the regular duties of his job.”); Vidal v. Ramallo Bros. Printing, Inc., 308 F. Supp. 2d  60 (D.P.R. 2005) (plaintiff’s retaliation claim premised on his report regarding investigation of a sexual harassment claim was not protected activity under Title VII because it was part of his job responsibilities as a human resources director); Nelson v. Pima Cmty. Coll., 83 F.3d 1075 (9th Cir. 1996) (finding that “an employee does not receive special protection under Title VII simply because the employee handles the discrimination complaints.”); Evans v. D.E. Foxx, 2013 U.S. Dist. LEXIS 104375 (S.D. Ohio July 24, 2013) (plaintiff, who was in charge of HR, did not engage in Title VII protected activity by raising concerns about pay raises for females).  Contra EEOC v. HBE Corp., 135 F.3d 543, 554 (8th Cir. 1998) (finding stepping out of role requirement satisfied where personnel director refused to implement policy he thought was discriminatory).
[bookmark: _Toc487714675]Fair Labor Standards Act
In Pettit v. Steppingstone Center for the Potentially Gifted, 2009 U.S. Dist. LEXIS 78262, (E.D. Mich. Sept. 1, 2009), plaintiff, defendant’s former human resources director, alleged that she was terminated in retaliation for her complaint that certain employees were not properly classified under the Fair Labor Standards Act (“FLSA”).  The court rejected plaintiff’s claim, holding that “a plaintiff does not engage in protected activity when in the course of performing her duties in human resources of personnel she informs her employer that it is at risk of claims that might be instituted by others as a result of its alleged FLSA violations.”  Id.  (internal citations omitted).  See also McKenzie v. Renberg’s Inc., 94 F.3d 1478 (10th Cir. 1996) (“In order to engage in protected activity . . . the employee must step outside his or her role of representing the company and either file (or threaten to file) an action adverse to the employer, actively assist other employees in asserting FLSA rights, or otherwise engage in activities that reasonably could be perceived as directed towards the assertion of rights protected by the FLSA.”); Cook v. CTC Commc’ns Corp., 2007 WL 3284337, *6 (D.N.H. Oct. 30, 2007) (“For purposes of a retaliation claim under FLSA, to engage in protected activity, the plaintiff must “step outside his or her role of representing the company and file an action adverse to the employer. . . .”).
In a more recent case, Kavanagh v. C.D.S. Office Sys., 2014 U.S. Dist. LEXIS 1592 (C.D. Ill. Jan. 3, 2014), defendant moved to dismiss on the grounds that, when plaintiff conveyed potential FLSA violations to her supervisor, she merely performed her job duties as a human resources director.  Although the court did not adopt the bright-line “stepping outside the role” rule applied in Pettit, McKenzie and Cook, it noted that plaintiff’s job duties could be important in determining whether defendant understood that her complaint could give rise to a retaliation claim.  Id. at *15.  Ultimately, however, the court found that plaintiff’s allegations permitted a reasonable inference that she did not act within the scope of her job duties when she researched FLSA compliance and notified the employer about potential employee classification and time reporting problems.  Id. at *17.  Therefore, defendant had notice that terminating the employee only a short time later could give rise to an FLSA retaliation lawsuit.  Id.
In the most recent development, the United States Court of Appeals for the Ninth Circuit ruled in a divided 2-1 opinion that a Human Resources manager provided “fair notice” that she was making a formal FLSA complaint and could proceed with her retaliation claim.  Rosenfield v. Global Tranz Enterprises, Inc., 811 F.3d 282 (9th Cir. 2015).  The dissent took exception with the court’s adoption of the “fair notice” test and argued strongly that the proper standard required proof—which did not exist in this case—that the individual “step out of his or her role as a manager in order to file a complaint.” Id. At 289.  On October 3, 2016, the United States Supreme Court declined to review the case.

[bookmark: _Toc487714676]Clean Air Act
In Sasse v. U.S. Dep’t of Labor, 409 F.3d 773 (6th Cir. 2005), a former Department of Justice environmental crimes prosecutor brought a Clean Air Act (“CAA”) whistleblower claim based on his suspension, allegedly in retaliation for his contacts with a Congressional office regarding the condition of federally-owned landfill.  Relying on Willis, supra, the court found that the CAA was designed to protect “employees who risk their job security by taking steps to protect the public good.  Sasse’s job . . . included the investigation and prosecution of environmental crimes, and he therefore had a fiduciary duty to carry out those investigations and prosecutions.  Like Willis, Sasse cannot be said to have risked his personal job security by performing the duties required of him in that job.  We therefore hold that in performing these duties, Sasse was not engaging in protected activities.”  Id.
[bookmark: _Toc487714677]Uniformed Services Employment and Reemployment Rights Act & The Family Medical Leave Act
In Cook v. CTC Commc’ns Corp., 2007 WL 3284337 (D.N.H. Oct. 30, 2007), cited above, the District Court denied plaintiff’s FLSA, USERRA and FMLA claims all on the grounds that plaintiff failed to advance evidence that her reports were made outside the scope of her duties as human resource manager.
[bookmark: _Toc487714678]State Case Law
A number of state courts have also exhibited a willingness to dismiss state law retaliation claims where an employee’s protected activity was compelled by his or her job duties.  See e.g., Skare v. Extendicare Health Serv. Inc., 515 F.3d 836 (8th Cir. 2008) (“Skare did not become a statutory whistleblower [under the Minnesota Whistleblower Act (“MWA”)] by merely exercising her duties to report compliance problems at her facilities); Pedersen v. Bio-Medical Applications of Minnesota, Civ. No. 12-2649 (D. Minn. Jan. 10, 2014) (plaintiff’s MWA claim failed because she did not engage in protected activity, but instead “merely attempt[ed] to avoid consequences that she (as a nurse) allegedly could have suffered for failing to report the matter.  This is not whistleblowing.”); DeSpain, 2013 U.S. Dist. LEXIS 20617 (plaintiff’s claim under Oregon’s anti-retaliation provision failed where she was acting within her job duties.).  Contra Ross v. Fluid Routing Solutions, Inc., No. 1:12-cv-01269-JDB-egb (W.D. Tenn. Eastern Division, May 23, 2014) (“The court declines to adopt the Manager’s Rule here to preclude Ross’s [Tennessee Human Rights Act] retaliation claim based on complaints she may have made in the course of her ordinary job responsibilities.”)
Notably, however, recent New Jersey and Connecticut cases have suggested a contrary trend.  An interesting split had appeared to emerge on this issue in New Jersey, but now appears to be settled in favor of whistleblowers.  The apparent split emerged with Lippman v. Ethicon, Inc., 432 N.J. Super. 378 (N.J. App. Div. 2013).  In Lippman, the plaintiff, Vice President of Clinical Trials, alleged wrongful termination under New Jersey’s Conscientious Employee Protection Act (“CEPA”) after advocating for the recall of products he considered dangerous to the public.  Id. at 406.  The trial court had agreed with defendant’s argument that plaintiff did not engage in protected activity because his actions fell within his job duties.  The Appeals Court, however, rejected this defense and held that “CEPA will protect from retaliation those employees whose core function and duty is to monitor the employer’s compliance with the relevant laws, regulations, or other expressions of a clear mandate of public policy.”  Id. at 407.  The court held that these “‘watchdog’ employees are entitled to the protections against retaliation that the Legislature intended to apply to all employees.”  Id. at 411.
Importantly, the Appeals Court’s decision was at odds with the precedent established by Massarano v. N.J. Transit, 400 N.J. Super. 474 (N.J. App. Div. 2008), which held that plaintiff’s reporting was not protected whistleblowing activity because she was “merely doing her job as the security operations manager by reporting her findings and her opinion.”  Id. at 491.  To resolve this conflicting precedent, in March 2014, the New Jersey Supreme Court granted certification in Lippman.  On July 15, 2015, the New Jersey Supreme Court affirmed the Appeals Court’s decision, with one modification.  Lippman v. Ethicon, Inc., 222 N.J. 362, 2015 N.J. LEXIS 791, *48 (N.J. 2015).  The court agreed that CEPA’s protections against retaliation extend to “watchdog” employees performing their regular job duties (id. at *45), but held that that there is no requirement under CEPA, as the Appeals Court’s decision had suggested, that watchdog employees must exhaust all internal compliance means in order to establish a prima facie claim (id. at *48).  The court also clarified that Massarano does not support “recognition of a job-duties exception to CEPA’s broad protection to employees” and that it “specifically disapprove[s] of any such extrapolation from the Massarano judgment.”  Id. at *42.   
Baldwin v. City of Atlantic City et al., 2015 N.J. Super. Unpub. LEXIS 2005 (N.J. App. Div. 2015), decided one month after (and relying on) Lippman, similarly held that the fact that plaintiff’s “job required her to engage in whistleblowing activities does not prevent her from pursuing a CEPA claim.”  Id. at *16.  In Baldwin, the plaintiff, New Jersey’s former solicitor, brought a claim under CEPA alleging that she had been wrongfully terminated in retaliation for whistleblowing activities, including expressing concerns about a tax attorney’s contract and representing the City in a collection action against two prominent city politicians.  Id.  The court held that Baldwin’s “efforts on behalf of the City were tantamount to a refusal to participate in an activity that ran counter to the public welfare” and that her “conduct also came within CEPA’s scope.”  Id. at *22.
Connecticut’s highest court also expanded whistleblower protections in Trusz v. UBS Realty Investors, LLC, et al., No. SC 19323 (Conn. 2015).  In Trusz, the court was asked to answer the certified question of whether the U.S. Supreme Court rule in Garcetti v. Ceballos, 547 U.S. 410 (2006) that when “employees make statements pursuant to their official duties . . . the constitution does not insulate their communications from employer discipline” applies to Connecticut General Statutes Sec. 31-51q.  Id.  The court unequivocally concluded that the answer is “no.”  It reasoned that “under the state constitution, employee speech pursuant to official job duties on certain matters of significant public interest is protected from employer discipline in a public workplace, and § 31-51q extends the same protection to employee speech pursuant to official job duties in the private workplace.”  Id.  The plaintiff in Trusz was the former head of UBS’s Realty valuation unit and a managing director of UBS Realty.  He filed discrimination and retaliation complaints against UBS alleging that he was terminated, in violation of § 31-51q, among other things, for reporting securities laws violations by UBS.
   
[bookmark: _Toc487714679]State Statutory and Regulatory Provisions
Some state statutes and regulations explicitly or implicitly address whether an employee must “step out of” their role to qualify for whistleblower protections.  For example, the recently amended California Labor Code § 1102.5 specifically states that an employee can be a whistle blower “regardless of whether disclosing the information is part of the employee’s job duties.”
Originally passed in 1987, the Minnesota Whistleblower Act (“MWA”) prohibits employers from discharging, disciplining, threatening, or penalizing an employee in retaliation for making a “good faith” report of a violation or suspected violation of any federal or state law or rule adopted pursuant to law to an employer, governmental body, or law enforcement official.  The MWA did not previously define the term “good faith,” but the Minnesota courts did so, holding that the employee must make his or her report “for the purpose of exposing an illegality.”  Applying this definition, Minnesota courts had held that an employee making a report pursuant to his or her job duties was not protected by the MWA.  In 2013, the MWA was amended and now defines the term “good faith” as “any statements or disclosures”, as long as the statements or disclosures are not knowingly false or made in reckless disregard of the truth.  While courts have yet to rule on the issue, the Minnesota plaintiff’s bar argues that this new definition protects any statement, regardless of whether the individual sought to “blow the whistle” on any wrongdoing, as long as the individual believed the statement to be true or the statement was not demonstrably false.
Employees who make internal reports consistent with their job duties are not afforded protection under the 2014 amendments to the Tennessee Human Rights Act and Tennessee Public Protection Act.  Under these amendments, an employee who claims to have been retaliated against for “blowing the whistle” on an employer’s alleged illegal activities must make that complaint to someone outside of the company.
1

image1.jpeg
CIHIOIAITIE




